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RETHINKING LEGAL HISTORY: INDIA’S
CONTRIBUTIONS TO LEGAL POSITIVISM

Vikesh Ram Tripathi” & Ganrav Tripathi'

Abstract

This research paper explores the presence of legal positivism within the ancient
Indian legal tradition. While often associated with modern Western legal thought,
legal positivism’s core tenets of law as a system of rules separate from morality, the
importance of legal validity and authority, and the rule by law can be traced back
to ancient Indian legal texts. By analyzing key texts like the Manusmriti and
Abrthashastra, this research demonstrates how ancient Indian thinkers articulated
concepts aligned with legal positivist principles. The king’s role as the ultimate
lawgiver, the codification of laws, the authority of legal interpretation, legal
procedures, the differentiation between law and moral are indicative of a positivist
approach to law. This research paper challenges the prevailing narrative that legal
positivism is solely a Western invention. By highlighting the ancient roots of legal
positivism in India, it offers a new perspective on the development of legal thought
and provides insights into the rich and diverse legal traditions of the past.

Keywords: egal Positivism, Ancient India, Codification, 1.egal History
I. Introduction
II. Theoretical Framework
III. Ancient Indian Legal Traditions
IV. Legal Positivism in Ancient India
V. Comparative Analysis
VI. Implications and Reinterpretations
VII. Conclusion

I. Introduction

THE STUDY of legal history often emphasizes the evolution of legal theory
from its earliest forms to contemporary practices, with a particular focus on Western
legal traditions. Among the many legal philosophies explored, legal positivism is
frequently highlighted as a modern construct, primarily emerging in the 19" and
20™ centuries through the works of figures such as Jeremy Bentham and Hens
Kelsan. Legal positivism, which asserts that law is a set of rules established by a
sovereign authority and separate from moral considerations, is typically viewed as
a product of Western legal development. However, this perspective may overlook

*  Assistant Professor, Faculty of Law, University of Delhi, New Delhi.
*  Ph.D. Research Scholar, Faculty of Law, University of Delhi, New Delhi.
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the rich and complex legal traditions that existed in other ancient cultures, particularly
in India.

Ancient Indian jurisprudence, with its extensive legal texts and historical depth,
offers a unique perspective that challenges this conventional view. Legal texts such
as the Manusmriti, the Yajnavalkya Smriti, and various inscriptions from ancient India
reflect a sophisticated understanding of law and governance that merits closer
examination through the lens of legal positivism. These texts reveal that ancient
Indian legal thought not only addressed the nature of law but also articulated
principles that resonated with modern legal positivism. This research seeks to explore
these connections, revealing that aspects of legal positivism were indeed present in
ancient Indian legal traditions long before the term itself was coined.

The primary objective of this study is to reassess ancient Indian legal philosophy
through the framework of legal positivism. This involves several specific goals:

1. Identification of 1.egal Positivism Elements: To identify and analyze elements
within ancient Indian legal texts and practices that align with the principles
of legal positivism. This includes examining codified laws, the role of
legal authorities, and the separation between legal norms and moral.

2. Reinterpretation of Ancient Texts: To reinterpret classical Indian legal texts
such as the Manusmriti and Yajnavalkya Smriti in light of legal positivism,
thereby uncovering early forms of this legal theory in the context of ancient
India.

3. Comparison with Contemporary Legal Thonght: To compare ancient Indian legal
positivism with its modern counterparts, highlighting similarities and
differences in the application and understanding of legal principles.

4. Contribution to 1egal History: To contribute to the broader field of legal
history by proposing that the roots of legal positivism may be traced back
to ancient Indian practices, thereby broadening the historical narrative of
legal theory.

Significance and Scope of the Research

The significance of this research lies in its potential to reshape our understanding
of both ancient Indian legal traditions and the development of legal positivism.
By demonstrating that key aspects of legal positivism were present in ancient Indian
jurisprudence, this study challenges the conventional view that legal positivism is
exclusively a Western phenomenon. This reassessment provides a more inclusive
view of legal history, acknowledging the contributions of non-Western legal
traditions to the evolution of legal theory.



2024] Rethinking Legal History: India’s Contributions to Legal Positivism 3

The scope of this research encompasses a detailed examination of ancient Indian
legal texts, and relevant secondary literature. The analysis focuses on identifying
elements of legal positivism within these sources and comparing them with
contemporary legal theories. The study also addresses the implications of these
tindings for the broader field of legal history, proposing new perspectives on the
evolution of legal thought.

II. Theoretical Framework

Legal positivism is a theory of law that asserts that laws are rules created by human
beings and do not necessarily reflect moral or ethical considerations. According to
legal positivism, the validity of law is determined by its source and adherence to
prescribed procedures rather than its content. Key principles of legal positivism
include:

1. The Separation of Law and Morality: Legal positivism maintains that law and
morality are distinct domains. The validity of alegal norm is not dependent
on its moral content; rather, it is determined by its creation through proper
legal processes. This principle is central to the positivist rejection of natural
law theories, which argue that law is intrinsically connected to moral values.
For instance, H.LL.A. Hart, a leading figure in legal positivism, contends
that laws are rules created by social facts and must be distinguished from
moral judgments.’

2. The Rule of Recognition: According to Hart, this rule is one of the secondary
rules, which operate on primary rules by specifying how they are identified,
created, modified, or adjudicated. Primary rules regulate behaviour by
imposing duties, while secondary rules (including the rule of recognition,
the rule of change, and the rule of adjudication) structure the ways in
which ptrimary rules are recognised and applied.?

3. Legal Validity: Legal positivism asserts that the validity of a legal norm
depends on its conformity to the procedures and sources recognized by
the legal system, not on its moral or ethical content. This principle
underscores the idea that law is a matter of social fact and institutional
procedures.’

H.IL.A. Hart, The Concept of Law 100 (2nd edn, Clarendon Press, Oxford, 1994)

2 Ibid.
H.L.A. Hart, Essays on Bentham: Studies in Jurisprudence and Political Theory 40-45 (Clarendon
Press, 1982).
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Historical Evolution of Legal Positivism

The roots of legal positivism can be traced back to the 18" and 19™ centuties, a
period marked by significant shifts in legal and political thought. The evolution of
legal positivism can be divided into several key phases. The early foundations of
legal positivism can be linked to the works of Jeremy Bentham, who is often
credited with laying the groundwork for modern legal positivism. Bentham’s
utilitarian philosophy emphasized that laws should be judged by their utility and
effectiveness rather than their moral content. His work “An Introduction to the
Principles of Morals and Legislation” (1789) argues that laws are human creations
designed to promote the greatest happiness for the greatest number of people.*

In the 19" century, legal positivism was further developed by figures such as John
Austin, who introduced a more formalistic approach to the theory. Austin’s concept
of law as the command of a sovereign, backed by the threat of sanctions, reinforced
the idea that law is a system of rules imposed by authority.” Austin’s work “The
Province of Jurisprudence Determined” (1832) articulated the view that law is a
set of commands from a sovereign authority, distinguishable from moral and

social norms.°

H.L.A. Hart’s contributions in the mid-20" century represent a significant
reformation of legal positivism. In his seminal work “The Concept of Law”
(1961), Hart introduced the idea of the rule of recognition and distinguished
between primary and secondary rules. Hart’s theory provided a more nuanced
understanding of legal systems, incorporating the role of social practices and
institutions in determining legal validity.” His work addressed some of the criticisms
faced by eatlier positivists and offered a more sophisticated account of how legal
systems function.

Relevance of Legal Positivism to Ancient Legal Systems

Understanding the relevance of legal positivism to ancient legal systems requires
examining whether and how ancient legal traditions reflected the principles of
legal positivism. Although legal positivism as a formal theory did not exist in
ancient times, elements of positivist thought can be observed in various ancient
legal systems.

4 Jeremy Bentham, An Introduction to the Principles of Morals and 1.egislation 1-3 (JH. Burns and
H.L.A. Hart eds, Clarendon Press, Oxford, 1970).

5  John Austin, The Province of Jurisprudence Determined 133 (John Murray, London, 1832).
Ibid.
H.IL.A. Hart, The Concept of Law 94-99 (Clarendon Press, Oxford, 2nd edn., 1994).
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Ancient legal systems, such as those in Mesopotamia, Greece, and India, often
featured codified laws and systematic legal codes. For example, the Code of
Hammurabi, dating back to around 1754 BCE, represents one of the earliest
examples of codified legal norms. The Code established a comprehensive set of
rules governing various aspects of daily life, with an emphasis on legal procedures
and penalties.® Similarly, ancient Indian legal texts like the Manusmriti and Yajnavalkya
Smriti include detailed codes that regulate social conduct and legal procedures,
reflecting an eatly form of systematic lawmaking.’

The role of legal authorities and their interpretative functions in ancient legal systems
also align with aspects of legal positivism. In ancient Rome, for instance, the
development of Roman law involved the interpretation and application of legal
principles by jurists and magistrates. The jurisprudential writings of Roman scholars,
such as Gaius and Ulpian, provided authoritative interpretations of legal norms,
contributing to a structured legal system that prioritized procedural validity over
moral considerations.'

While ancient legal systems were often intertwined with religious and moral norms,
some legal traditions demonstrated a degree of separation between legal rules and
moral or divine imperatives. For example, the Roman legal system, particularly
during the classical period, distinguished between the sus civile (civil law) and zus
naturale (natural law), with the former focusing on the legal norms applicable to
Roman citizens and the latter addressing broader moral and ethical principles.'
Similarly, ancient Indian legal texts, while rooted in religious and moral contexts,
also addressed legal norms and procedures in ways that could be interpreted as
aligning with positivist principles of law as a distinct system of rules.'

L.W. King (tr.), The Code of Hammurabi 3-5 (Yale University Press, New Haven, 1910).

9 G. Buhler (ed), The Laws of Manu (vol 25 of The Sacred Books of the East, Clarendon Press
1886); Rai Bahadur Srisa Chandra Vidyarnava (trans), Yajfavalkya Smriti: With the Commentary
of Vijianevara Called the Mitakc*ard and Notes from the Gloss of Balambhatta (Panini
Office 1918).

10 Alan Watson (tr.), The Digest of Justinian, Vol. 1, 3—5 (University of Pennsylvania Press,
Philadelphia, 1985); Barry Nicholas, An Introduction to Roman Law 102108 (Clarendon Press,
Oxford, 1962).

11 Barry Nicholas, An Introduction to Roman Law 44-48 (Clatendon Press, Oxford, 1962).

12 Manusmriti, trans. G. Bihler, Chapter 7, Verse 17, in The Sacred Books of the East Vol. 25,
edited by F. Max Miller (Oxford University Press, 18806); Yajnavalkya Smriti, trans. Rai
Bahadur Srisa Chandra Vidyarnava, Verse 1.368 in The Sacred Book of The Hindus: The Yajnavalkya
Smriti with the Commentary of Vijnaneshwara, Vol. 21 (The Panini Office, Bahadurganj, Allahabad,
1918).
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ITI. Ancient Indian Legal Traditions

Ancient Indian legal traditions are rich and multifaceted, encompassing a variety

of texts and sources that provide valuable insights into the legal, ethical, and social

norms of the time. The study of these texts is crucial for understanding the evolution

of legal thought in ancient India, and how these eatly legal systems align with or

diverge from the principles of legal positivism.

The primary sources of ancient Indian law include:

1.

Srutis and Smiritis: These are the foundational texts of Hindu law and ethics,
written primarily in Sanskrit. They cover a wide range of legal and moral
issues and have significantly influenced the development of legal thought
in India.

Dbarmasutras and Dharmashastras: These texts form part of a broader
category that provides guidance on the duties, rights, and judicial procedures.
They are crucial for understanding the formalization and codification of
legal norms in ancient India.

Political and Administrative Treatises: Texts like the Arthashastra by Kautilya
(Chanakya) offer insights into statecraft, law, and governance, providing a
pragmatic perspective on legal and administrative practices.

Legal Commentaries and Scholastic Works: Commentaries by scholars
such as VZnaneshvara further elaborate on the legal principles outlined in
the primary texts, offering detailed interpretations and applications of the
laws.

Major Legal Codes

Ancient Indian legal codes are extensive and cover various aspects of law and

governance. Here in this article the author will focus on 3 major legal codes ‘e,

Manusmriti, Yajanavalkya smriti, and Kantilyas Arbtashastra.

1.

Manusmriti (Laws of Mann): The Manusmriti is one of the oldest and most
comprehensive legal texts in Hinduism. Attributed to the sage Manu, it
codifies social and legal norms, including duties, rights, and punishments.
The text is divided into chapters dealing with topics such as creation, law,
ethics, and governance. It reflects a hierarchical view of society, prescribing
different duties and rights for different classes (varnas) and stages of life
(ashramas)."” 'The Manusmriti has been influential in shaping Hindu law and

13 Manusmriti, trans. G. Bihler, Chapter 7, Verse 17, in The Sacred Books of the East Vol. 25,
edited by E Max Miller (Oxford University Press, 1886).
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has been interpreted in various ways over the centuries. Its principles on
dharma (duty) and karma (action) have had a profound impact on legal and
moral thinking in India."

2. Yajnavalkya Smriti: The Yajnavalkya Smriti, attributed to the sage Yajnavalkya,
is another key legal text that provides a systematic approach to Hindu law.
It addresses issues such as property rights, family law, and judicial
procedures. Unlike the Manusmriti, which includes extensive moral and
religious content, the Yajnavalkya Smriti is noted for its focus on legal
procedures and its systematic presentation of legal principles.”” This text
emphasizes the role of the judiciary and provides guidelines for legal
adjudication, reflecting a more structured approach to legal practice

compared to eatlier texts.'s

3. Arthashastra: Kautilya’s Arthashastrais a seminal text on statecraft, governance,
and economic policy. Although primarily focused on political and economic
strategies, it contains substantial content related to legal and administrative
practices.” The Arthashastra provides a pragmatic approach to governance,
emphasizing efficiency and effectiveness. It includes detailed discussions
on legal procedures, administration, and justice, making it a key text for

understanding the practical aspects of ancient Indian law.'"

Key Figures and Scholars in Ancient Indian Jurisprudence

Several key figures and scholars have made significant contributions to the

development of ancient Indian jurisprudence. Their works provide valuable insights

into the legal and philosophical traditions of the time. Here in this article, the

author will discuss the 3 significant jurists of Ancient India who has contributed in

the development of Legal Positivism in India:

1. Manu: Manu is traditionally considered the author of the Manusmriti, a
foundational text in Hindu law. His work has had a profound impact on
Hindu legal thought and has been a reference point for understanding

14
15

16
17

18

Ibid.

Yajnavalkya Smriti, trans. Rai Bahadur Srisa Chandra Vidyarnava, Verse 1.368 in The Sacred
Book of The Hindus: The Yajnavalkya Smriti with the Commentary of 1 ijnaneshwara, Vol. 21 (The
Panini Office, Bahadurganj, Allahabad, 1918).

Ibid.

R. Shamasastry (tr.), Kautilyas Arthashastra 25-30 (Mysore Printing and Publishing House,
Mysore, 1915).

Ibid.
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ancient Indian legal traditions. Manu’s text reflects a hierarchical view of
society and provides guidelines on various aspects of law and social order."”

2. Yajnavalkya: Yajnavalkya, attributed with the authorship of the Yajnavalkya
Swmriti, is renowned for his contributions to Hindu law. His text is noted
for its systematic approach to legal principles and its focus on procedural
norms. Yajnavalkya’s work emphasizes the role of the judiciary and provides
detailed guidelines for legal adjudication.”

3. Kautilya (Chanakya): Kautilya, also known as Chanakya, is the author of the
Aprthashastra, a seminal text on statecraft, governance, and economic policy.
His work provides a pragmatic perspective on legal and administrative
practices and offers detailed discussions on legal procedures and justice.
Kautilya’s contributions are significant for understanding the practical aspects
of ancient Indian law and governance.”

Ancient Indian legal traditions are characterized by a diverse range of texts and
sources that reflect a sophisticated understanding of law and governance. Major
legal codes such as the Manusmriti, Yajnavalkya Smriti, and Arthashastra provide
comprehensive accounts of legal norms, procedures, and social duties. Key figures
and scholars such as Mann, Yajnavalkya, and Kantilya have made significant
contributions to the development of ancient Indian jurisprudence. The integration
of religious and legal norms, the emphasis on judicial procedures, and the
hierarchical view of society are important aspects of ancient Indian legal thought
that offer valuable insights for understanding the evolution of legal theory.

IV. Legal Positivism in Ancient India

Legal positivism, as a theory, emphasizes the codification of law and the separation
of law from morality and divine command. To assess its presence in ancient India,
it is essential to analyze the evidence of codified and systematic law found in
ancient Indian texts.

Codification of Law

The Manusmriti is one of the most comprehensive codifications of law in ancient
India. It systematically outlines various aspects of law, including social duties, legal

19 Manusmriti, trans. G. Bihler, Chapter 7, Verse 17, in The Sacred Books of the East Vol. 25,
edited by F. Max Miller (Oxford University Press, 1886), Yajnavalkya Smriti, trans. Rai
Bahadur Srisa Chandra Vidyarnava, Verse 1.368 in The Sacred Book of The Hindus: The Yajnavalkya
Smriti with the Commentary of 1V ijnaneshwara, Vol. 21 (The Panini Office, Bahadurganj, Allahabad,
1918).

20 Ibid.

21 R. Shamasastry (tr.), Kautilyas Arthashastra 25-30 (Mysore Printing and Publishing House,
Mysore, 1915).
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procedures, and punishments. The text is organized into chapters that deal with
different aspects of legal and social norms, reflecting a structured approach to
law. For instance, Chapter 8 of the Manusmriti deals specifically with criminal law
and the administration of justice, providing detailed guidelines on legal procedures
and punishments for different offenses.?

The systematic nature of the Manusmriti is evident in its attempt to cover a wide
range of legal issues in a structured manner. It provides a comprehensive legal
framework that includes rules for personal conduct, family law, and criminal justice.
This codification reflects an early form of legal positivism, where laws are
systematically recorded and presented in a structured manner.

The Yajnavalkya Smriti also exemplifies codification and systematic law. It is organized
into three parts: the first part deals with civil and criminal law, the second part
addresses the administration of justice, and the third part provides guidelines for
legal procedures. The text’s structured approach to legal issues highlights its emphasis
on systematic legal codification. The Yajnavalkya Snriti includes detailed instructions
on judicial procedures, property rights, and family law. This systematic approach
to law indicates a developed legal framework that aligns with the principles of
legal positivism, as it seeks to create a structured and comprehensive legal system.

Kautilya’s Arthashastra is another key text that provides evidence of codified and
systematic law. The text is a treatise on statecraft, governance, and legal procedures,
and it includes detailed guidelines on administrative and legal practices. The
Arthashastra is organized into several books, each addressing different aspects of
governance, law, and strategy.”

The Arthashastra reflects a pragmatic approach to law and governance, emphasizing
efficiency and effectiveness. It provides a systematic analysis of legal and
administrative practices, including the role of judges, legal procedures, and the
administration of justice. This systematic and pragmatic approach aligns with the
principles of legal positivism, as it focuses on the codification and implementation

of laws in a structured manner.

22 G. Buhler (tt.), The Laws of Manu (Manusmriti), ch. 7,v. 17, in The Sacred Books of the East, Vol.
25, E Max Miller (ed.) (Oxford University Press, 1886).

23 Rai Bahadur Srisa Chandra Vidyarnava (tr.), The Yajnavalkya Smriti with the Commentary of
Vijnaneshwara (Mitakshara), Vol. 21, Verse 1.368 (The Sacred Books of the Hindus Series) (The
Panini Office, Bahadurganj, Allahabad, 1918).

24 Kautilya, Arthashastra, trans. R. Shamasastry, 1st ed. (Mysore: S7i Jayachamarajendra Oriental
Research Institute), 1915.
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Separation of Law from Morality and Divine Command

The separation of law and morality is fundamental to legal positivism, which asserts
that law functions as an objective structure distinct from personal morality.
Examining ancient Indian legal traditions reveals how this separation was
conceptualized and applied.

Manusmriti (Verse 2.10)

gifereq e fasra endorret g & e ¢
A Haneetaied areat et &t fetet ngon

Word-by-word meaning: srutih* — “that which is heard; revelation (Veda)”; i —
“but / indeed”; vedah* — “the Veda(s)”; vijieyo — “to be known / recognised”;
dharma-iidstram — “dharma-scripture / dharma-sastra”; s — “but / indeed”; vai
— emphatic “indeed”; smrtih*— “smrti / tradition”; fe— “those (two)”’; sarvarthesu
— “in all matters”; amimimsye — “not to be disputed / not to be questioned”;
tabhy d m* — “by those two”; dbarmah* — “dharma / law / duty”; hi — “indeed/
certainly”; nirbabhan — “shone forth / arose”.

“The authority of the law lies in the Veda and Smriti, which should remain beyond

question as they form the foundation of Dharma.”*

Interpretation: This verse emphasizes that the law is derived from sacred sources
and structured as an autonomous, objective entity beyond individual morality or
personal beliefs, reflecting positivism’s insistence on law’s independence from
subjective morals. Just as legal positivism holds that law derives validity from
established sources rather than moral judgments, this verse underscores that Dharma
flows from Sruti and Smriti alone and is not subject to personal interpretation.

Thus, Manusmriti anticipates the positivist idea that law’s legitimacy arises from
recognized authority rather than subjective ethical beliefs, supporting the argument
that ancient Indian jurisprudence contained early roots of legal positivism.

Rautilya’s Arthashastra (Book I1I)

“But whenever sacred law (sastra) is in conflict with rational law (Dharmanyaya),
then reason shall be held authoritative; for there the original text is not

available.”?’

25 Manusmriti with the Commentary of Medhatithi, verse 2.10, Hindi/Sanskrit text available at:
https://www.wisdomlib.org/hinduism/book/manusmriti-with-the-commentary-of-
medhatithi/d/doc145583.html (last visited June 15, 2025).

26 G. Bihler (tr.), The Laws of Manu (Manusmriti), ch. 2, v. 10, at 11, in The Sacred Books of the
East, Vol. 25, E. Max Muller (ed.) (Oxford University Press, 1886).

27  R. Shamasastry (tr.), Kautilyas Arthashastra, 1st ed., bk. III, ch. 1, at 218 (Sri Jayachamarajendra
Oriental Research Institute, Mysore, 1915).
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Interpretation: This verse illustrates the separation of law from morality by asserting
that, in cases of conflict between sacred law (sastra) and rational or secular law
(Dharmanyaya), rational law based on reason should prevail. Here, Kautilya’s
Arthashastra prioritizes practical, rational considerations over religious or moral
doctrines, emphasizing that legal decisions should be guided by objective reason
rather than moral or religious prescriptions.

This aligns closely with the principle of legal positivism, which holds that law is an
independent system derived from rules and authority rather than moral values. By
choosing rational law over sacred mandates when conflicts arise, Kautilya presents
law as a pragmatic tool for governance, distinct from religious or ethical beliefs.

Book 111

“It is power and power (danda) alone which, only when exercised by the king with
impartiality and in proportion to guilt either over his son or his enemy, maintains
both this wotld and the next.”*

Interpretation: This verse reflects the principle of separation of law from morality
by emphasizing that the king’s duty to enforce punishment (danda) should be exercised
impartially, without personal or moral bias, even when dealing with family or
enemies. Here, Arthashastra defines danda (punishment) as a tool of law rooted
solely in justice and reason, not influenced by personal loyalties, emotions, or ethical

considerations.

In legal positivism, the validity of law comes from established rules and sovereign
authority rather than from moral or personal considerations. This verse supports
that view by stressing that the king’s application of punishment must be objective,
guided solely by the law itself and proportionate to the crime. The king’s duty to
apply danda impartially highlights a legal system grounded in authority and rationality,
distinct from moral or personal motivations.

Yajnavalkya Smriti (Verse 1.358)
Y AT Gals=A o YA wrdsety o P
ATEUEAT AW THIsa emig faaferd: w@eRmE: |

Word-by-word meaning: api — “also / even”; bhriti — “brothet”; sutah — “son”;

arghyah — “revered one / one offered respect” ; vd — “ot”; svasurah — “fathet-
in-law”; mdtnlah — “maternal uncle”; api — “also / even”; vi — “ot”; né-a-dandyo
28  Ibid.

29 Ydjiavalkya Snmirti with Mitiksard (Sanskrit), ed. Patrick Olivelle, verse 1.358 (2020), available
at:https:/ /www.wisdomlib.org/hinduism/book/yajnavalkya-smriti-with-mitakshara-sanskrit/
d/doc1643007.html (last visited June 20, 2025).
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— “not exempt from punishment” / “not unpunishable”; nima — “indeed /
called”; rdyiio’sti — ““is (of) the king”; dharmat — “from duty / from the observance
of dharma”; vicalitah? — “deviated / turned away”; svakdit — “from one’s own
duty / from one’s caste/condition.”

“A brother even, or a son, any one to whom arghya (respect) is due, a father — in
— law or maternal uncle, as well, is not to go unpunished by the monarch if they

fall away from their duty’™

Interpretation: Here, the Yajnavalkya Smriti advocates that the monarch (or sovereign
authority) should enforce laws impartially, without regard for personal relationships
or familial bonds, even with individuals who are socially and morally respected,
like a brother, son, father-in-law, or uncle. This verse mirrors the positivist view
that the application and enforcement of law must remain detached from personal
and moral considerations, emphasizing the sovereign’s duty to ensure justice and

social order above individual moral relations.
Law as Command of the Sovereign

The principle of law as a command issued by a sovereign authority is central to
positivism, where the sovereign’s directive forms the essence of law.

Manusmriti (Verse 7.17)

T ST GHHT GUS | Al Iiar o 6 |
SQUTHTSTHTOT! & eTHe Ufas]: |a: 1gw 11!

Word-by-word meaning: s« — “he”; rajd — “king”; purnsah* — “man / person”;
dandah® — “punishment; punishet”; sa — “he/that”; netd — “leader”; sdsita —
“governing one / rulet”; ca — “and”; sah* — “he”; caturnim — “of the four”;
dsramanim — “ashramas”; ca — “and”; dbarmasya — “of dharma / duty / law”;
pratibhiih? — “manifestation / representative / embodiment”; smrtah? — “is
considered / is said.”

“Punishment embodies the king, serving as the foundation for adherence to law

among all social orders.”*

30 Rai Bahadur Srisa Chandra Vidyarnava (tr.), The Yajnavalkya Smriti with the Commentary of
Vijnaneshwara (Mitaksard), Vol. 21, verse 1.358, at 426 (The Sacred Books of the Hindus Series)
(The Panini Office, Bahadurganj, Allahabad, 1918).

31 Manusmrti with the Commentary of Medhatithi, verse 7.17, Hindi/Sanskrit text available at:
https://www.wisdomlib.org/hinduism/book/manusmriti-with-the-commentary-of-
medhatithi/d/doc200679.html (last visited June 25, 2025).

32 G. Bihler (tr.), The Laws of Manu (Manusmriti), ch. 7, v. 17, at 93, in The Sacred Books of the
East, Vol. 25, E. Max Muller (ed.) (Oxford University Press, 1886).
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Interpretation: This verse equates punishment directly with the king’s authority,
establishing that the sovereign’s command is the essence of law, a fundamental
concept in Austin’s view of legal positivism. By equating punishment with the king,
Manusmriti suggests that the king’s authority is central to enforcing and upholding
Dharma (law) within society. In legal positivism, particularly in the view of John
Austin, law derives its legitimacy as a command from the sovereign, backed by the
threat of sanctions.

Here, Manusmriti asserts that punishment (Danda)—as embodied by the king—
ensures compliance across all social orders, emphasizing the sovereign’s role in
maintaining order and enforcing the law. This aligns with the positivist notion that
law gains its force and authority from the sovereign’s ability to command and
enforce adherence through punishment, thereby securing societal obedience. This
verse, therefore, supports the argument that ancient Indian jurisprudence recognized
law as sovereign command, a core element of legal positivism.

Kautilyas Arthashastra

“Sacred law (Dharma), evidence (I'yavahdra), history (Charitra), and edicts of kings
(Rdjasdsana) are the four legs of Law. Of these four in order, the latter is superior

to the one previously named..””

Interpretation: The authority given to the king’s edicts above other forms of law
reflects the concept of law as sovereign command, mirroring the positivist notion
of the sovereign’s word as the ultimate source of law.

Yajnavalkya Smriti (Verse 1.354)

qEATH TUT §UE ggay Farade |
et fE qUERUUT srenuT fafda aar 1

Word-by-word meaning: fat — “that”; avdpya— “having obtained / having
secured”; nrpah* — “king”; dandam — “punishment / rod of punishment”;
durvrttess*— “upon the ill-doers / wrongdoers”; nipdtayet— “should strike down/
should inflict”; dharmah* — “dharma / law / duty”; hi — “indeed / for”;
dandariipena — “in the form of punishment”; brahmani — “by Brahman; nirmitah
— “was created”; purd — “formetly / of old.”

33 R. Shamasastry (tr.), Kautilya’s Arthashastra, 1st ed., at 217 (Sti Jayachamarajendra Oriental
Research Institute, Mysore, 1915).

34 Yajnavalkya Smrti with Mitdksara (Sanskrit), ed. Patrick Olivelle, Verse 1.354 (2020), available
at:https:/ /www.wisdomlib.otg/hinduism/book/yajnavalkya-smriti-with-mitakshara-sanskrit/
d/doc1642999.html  (last visited June 20, 2025).
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“Therefore having obtained that (kingdom) let the king hurl the Rod on evil-
doers; because justice(dharma) in the shape of the rod (Punishment) was created
of yore by Brahma himself.”

Interpretation: In this verse, Yajnavalkya Smriti emphasizes that once the king assumes
authority, he must uphold justice by using the “Rod” or Danda (punishment) against
wrongdoers. The “Rod” here symbolizes the king’s sovereign power to enforce
Dhbarma (law and justice) through authoritative punishment, a concept foundational
to legal positivism where law is viewed as the command of the sovereign, enforced
by sanctions.

Thus, this verse embodies the principle that law is a sovereign command. The
king’s authority to impose punishment on “evil-doers” as an objective duty reflects
Austinian positivism, where law’s validity and enforceability stem from the
sovereign’s power and command. The text conveys that law (Dharma) is not a
matter of moral discretion but an obligatory standard enforced through the king’s
mandate, aligning closely with the positivist view that law’s essence lies in authoritative
command and sovereign enforcement.

Law and Punishment (Danda)

Positivism contends that law is upheld through enforceable sanctions, which deter
non-compliance and ensure order.

Manusmriti (Verse 7.18)

TUE I WST: Hall gUS AT uweifd |
TUE: Gy ST qUs e fageem: uge v

ord-by-word meaning: dandah*— “punishmen coercive power / law
Word-b d dandah*— h t/ /1
enforcement”; sdsti — “governs / disciplines”; prajih — “subjects / people”;
sarvah* — “all”; dandal*  eva — “punishment itself / indeed the punishment”;
abbiraksati— “protects / preserves”; dandah* — “punishment”; suptesu — “when
all are asleep / among those inattentive”; jagarti — “keeps watch / remains awake”;
landam — “punishment”; dharman’* — “law / righteousness / justice’; viduh* —
dand, “punishment”; dbarman’* — “law / right / justice”; vidub*
“know / considet”; budhih — “the wise / learned men.”

Meaning: “Punishment itself is the essence of law, vigilant over all beings at all

times.”*

35 Manusmrti with the Commentary of Medhatithi, verse 7.18, Hindi/Sanskrit text available at:
https://www.wisdomlib.org/hinduism/book/manusmriti-with-the-commentary-of-
medhatithi/d/doc200680.html (last visited July 2, 2025).
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Interpretation: This verse aligns with the positivist principle that law is upheld
through enforceable sanctions. In legal positivism, the authority of law relies on
the power to impose sanctions that deter non-compliance and maintain social
order. Here, Manusmriti equates punishment (Danda) with law itself, asserting that
punishment is the ultimate force that governs, protects, and maintains vigilance

over society.

By identifying punishment as “identical with the law,” Manusmriti suggests that the
enforceability of law rests on the sovereign’s ability to impose sanctions effectively.
This concept mirrors legal positivism, which holds that law’s strength and adherence
stem from its power to sanction, thereby ensuring order. Thus, the verse supports
the argument that ancient Indian jurisprudence recognized enforceable punishment
as central to the authority and function of law, aligning closely with positivist
principles.

Kauntilyas Arthashastra

“It is power and power (danda) alone which, only when exercised by the king with

impartiality and in proportion to guilt, maintains both this world and the next.”””’

Interpretation: Here, danda (punishment) is established as the tool for enforcing
law, aligning with the positivist view that law’s efficacy depends on enforceable
sanctions. This verse asserts that “power” (danda) is essential for maintaining social
order, with its effective exercise depending on impartiality and proportionality.
The legal positivism emphasizes that law is the command of the sovereign, enforced
through sanctions. Kautilya’s focus on danda as the tool for upholding law reflects
the positivist principle that laws derive their authority from the sovereign and are
upheld through enforceable sanctions, rather than moral considerations.

Yajnavalkya Smriti (Verse 1.368)

FATETITEr ST & el SICTHITYT T |
99 &H o fa = gUE qUeaY uraad I
Word-by-word meaning: jidtvdi — “having known/ascertained”; aparidham —
“offence / wrongdoing”; desamr — “place”; ca — “and”; kdlam — “time”; balam

36 G. Bihler (tr.), The Laws of Manu (Manusmriti), ch. 7, v. 18, at 93, in The Sacred Books of the
East, Vol. 25, F. Max Miiller (ed.) (Oxford University Press, 1886).

37 R. Shamasastry (tr.), Kautilya’s Arthashastra, 1st ed., at 218 (Sti Jayachamarajendra Oriental
Research Institute, Mysore, 1915).

38  Yajnavalkya Smrti with Mitdksard (Sanskrit), ed. Patrick Olivelle, Verse 1.368 (2020), available
at:https:/ /www.wisdomlib.otg/hinduism/book/yajnavalkya-smriti-with-mitakshara-sanskrit/
d/doc1643021.html (last visited June. 26, 2025).
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— “force / strength / powet”; atha api vi — “or even then / or even so”; vayah*
— “age”; karma — “action / deed”; ca — “and”; vittan/'— “wealth / property”;
ca — “and”; dandam — “punishment”; dandyesu — “upon those deserving
punishment / punishables”; pdtayet — “he (should) inflict / mete out.”

Meaning: “Ascertaining the crime, the place and the time as well as also the ability,
the age, the act and the means (of the criminal, let the king) cause punishment to

fall on those who deserve it.”*’

Interpretation: This verse reinforces the role of punishment as foundational for
law’s authority, aligning with positivist thought on the necessity of sanctions in law.
According to legal positivism, the enforceability of law is inseparable from the
presence of sanctions or punishments, which serve to deter crime and maintain
order. Here, Yajnavalkya Smriti emphasizes that punishment (Danda) is an essential
part of justice, where the king must administer penalties only after considering the
crime’s circumstances and the criminal’s characteristics. This systematic approach
mirrors the positivist view that laws are not merely moral guidelines but are
enforceable commands backed by sanctions. By prescribing punishment based on
factors like the criminal’s age, ability, and the specific context of the offense, the
verse suggests that law’s authority lies in its capacity to objectively evaluate and
respond to wrongdoing,

Role of the Sovereign in Enforcing Law

Legal positivism places the sovereign as the central figure responsible for enforcing
law and maintaining order.

Manusmriti (Verse 8.302)

TH: TAAATASST T (708 9 |
T ETE a9 T = @eid 130 11

Word-by-wotrd meaning: paramam*— “supreme / utmost”; yatnam — “effort /
exertion”; dtisthet — “‘should exert / should apply”; stendnim* — “of thieves”;
nigrahe — “in suppression / restraint”; nrpalh*— “the king”; steninim — “of
thieves”; nigrahit — “by the suppression”; asya — “his”; yasha — “fame / glory”;
réstram — “kingdom / realm / state”; ca — “and”; vardhate — “grows / increases.”

39 Rai Bahadur Srisa Chandra Vidyarnava (tr.), The Yajiavalkya Smrti with the Commentary of
Vijnanesivara (Mitaksara), Vol. 21, verse 13.368, at 439 (The Sacred Books of the Hindus Series)
(The Panini Office, Bahadurganj, Allahabad, 1918).

40 Manusmriti with the Commentary of Medhatithi, verse 8.302, Hindi/Sanskrit text available
at: https://www.wisdomlib.org/hinduism/book/manusmriti-with-the-commentary-of-
medhatithi/d/doc201236.html (last visited July 1, 2025).
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Meaning: “Let the king exert himself to the utmost to punish thieves; for, if he

punishes thieves, his fame grows and his kingdom prospers.”*!

Interpretation: The king’s role in enforcing law is linked directly to his success and
reputation, highlighting the importance of the sovereign in maintaining legal order,
consistent with positivist principles. This reflects the sovereign’s responsibility in
sustaining legal order through punishment and authority . According to legal
positivism, the sovereign is the primary authority responsible for maintaining law
and order, and the effectiveness of law depends on the ruler’s commitment to
enforcing it. Here, Manusmriti emphasizes that the king must be diligent in punishing
wrongdoers (such as thieves), highlighting that his active enforcement of law
strengthens his authority, enhances his reputation, and contributes to the stability
and prosperity of his kingdom.

By linking the king’s prosperity and fame with his commitment to law enforcement,
the verse conveys that the sovereign’s role is central to the legitimacy and function
of law. This aligns with the positivist principle that law derives its power and order
from the sovereign’s active role in enforcement, showing that ancient Indian
jurisprudence recognized the sovereign’s duty to uphold justice as essential for a
flourishing society.

HAAr YHTSHTN T Wafe T&Ta: |
Jrgmiaf TSHFT Wadee ERer: 1130% 112

Word-by-word meaning: sarvatah* — “on all sides / everywhere”; dbarma-sadbhiga
— “six-fold portion/aspect of dharma”; rgjio — “of/for the king”; bhavati —
“becomes / is”; raksatah* — “(in) protection / by protecting”; adharmit — “from
unrighteousness”; api — “also / even”; sadbhdgah — “‘six-fold portion”; bhavati —
“becomes”; asya — “his”; hi — “indeed / certainly”; araksatalh* — “from non-
protection / by failure to protect.”

Meaning: “A king who (duly) protects (his subjects) receives from each and all the
sixth part of their spiritual merit; if he does not protect them, the sixth part of
their demerit also (will fall on him).”

Interpretation - This verse highlights the king’s duty to enforce law as essential to
his authority and moral standing. It conveys that a king who actively protects and

41  G. Bahler (tr.), The Laws of Manu (Manusmrti), ch. 8, v. 302, at 130, in The Sacred Books of the
East, Vol. 25, F. Max Miiller (ed.) (Oxford University Press, 1886).
42 Manusmrti with the Commentary of Medhatithi, verse 8.304, Hindi/Sanskrit text available at:

https://www.wisdomlib.org/hinduism/book/manusmriti-with-the-commentary-of-
medhatithi/d/doc201238.html (last visited July 1, 2025).
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upholds justice gains merit, while failure to do so results in shared blame for his
subjects’ wrongdoings. This aligns with the positivist view that the sovereign’s role
in enforcing law is foundational to societal order and the ruler’s legitimacy.

In legal positivism, the sovereign’s primary role is to maintain law and order, with
the legitimacy and stability of law directly tied to the sovereign’s commitment to
enforcement. This verse from Manusmriti suggests that the king’s legitimacy and
moral integrity depend on his vigilance in law enforcement, implying that societal
welfare is directly linked to his active protection. The verse supports the idea that
the king’s role in enforcing law is not only a social duty but a fundamental aspect
of his moral authority, aligning with the positivist view that the sovereign’s active
enforcement of law is essential for maintaining justice and order.

Kauntilyas Arthashastra

“As the duty of a king consists in protecting his subjects with justice, its observance

leads him to heaven.”®

Interpretation: This statement places the king as Dbarmapravartaka, or the upholder
of Dbharma, solidifying his role as the enforcer of law—a role mirrored in legal
positivism where the sovereign ensures adherence to legal order. the king’s primary
duty is to protect his subjects and uphold justice, a responsibility that directly ties
the legitimacy of his rule to the effective enforcement of law. The king’s danda
(royal sceptre, symbolizing power and punishment) is not merely a symbol of
authority but a tool for maintaining order and justice. The sovereign’s failure to
uphold justice or to protect his people leads to a breakdown of social order,
rendering his authority ineffective.

This aligns with the legal positivist principle that the sovereign’s role is crucial in the
enforcement of laws, as laws derive their force from the authority of the sovereign.
In Kautilya’s view, the sovereign must use danda to enforce law impartially, ensuring
both justice and social stability. If the sovereign fails in this duty, his rule becomes
meaningless, reinforcing the idea that the law’s effectiveness hinges on its enforcement
by a legitimate authority.

Yajnavalkya Smriti (Verse 1.368)
FTCETORTEr 9T & ohlet st 3Tty &)
4: W o ford = qUS qULAY urad I
43 R. Shamasastry (tr.), Kautilyas Arthashastra, 1st ed., at 217-218 (Sri Jayachamarajendra Oriental
Research Institute, Mysore, 1915).
44 Yajhavalkya Smrti with Mitakc*ara (Sanskrit), ed. Patrick Olivelle, Verse 1.368 (2020),

available at: https:/ /www.wisdomlib.org/hinduism/book/yajnavalkya-smriti-with-mitakshara-
sanskrit/d/doc1643021.html  (last visited June 26, 2025).
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Word-by-word meaning: jiidtvd — “having ascertained”; aparddham — “offence/
wrongdoing”; desam — “place”; ca — “and”; kdlam — “time”; balam — “force/
strength”; atha api vd — “or even then / ot even s0”; vayah* — “age”; karma —
“act / deed”; ca — “and”; vittan’* — “wealth / property”; ca — “and”; dandam
— “punishment”; dandyesn — “upon those worthy of punishment”; pitayer — “he
should inflict / mete out.”

“Ascertaining the crime, the place and the time as well as also the ability, the age, the
act and the means (of the criminal, let the king) cause punishment to fall on those

who deserve it.”*

Interpretation: This verse also highlights the king’s authority as the enforcer of
Dharma (law and justice), a role that aligns closely with the positivist principle that
law gains its legitimacy from sovereign command. As the sovereign, the king’s
power to punish wrongdoers is central to maintaining societal order. The directive
that the king should “cause punishment to fall on those who deserve it” exemplifies
Austin’s concept of law as a command backed by coercive force, where compliance
is achieved through the credible threat of sanctions. The king’s discretionary authority
to weigh various factors before deciding on punishment reflects a structured system
of justice rooted in sovereign control, where the power to enforce law rests solely
with the ruler.

The analysis of legal positivism in ancient India reveals a complex interplay between
codified law, scholatly interpretation, and the integration of moral and religious
principles. Ancient Indian legal traditions, including texts like the Manusmrits,
Yajnavalkya Smriti, and Arthashastra, provide evidence of systematic and codified
legal norms.

While ancient Indian legal traditions often integrated moral and religious teachings
with legal norms, texts like the Arthashastra demonstrate a pragmatic approach to
law that aligns with the principles of legal positivism. The focus on codification,
systematic law, and practical legal practices reflects an early form of legal positivism

in ancient Indian jurisprudence.
V. Comparative Analysis

Contemporary legal positivism, as articulated by theorists such as Jeremy Bentham
and H.L.A. Hart, emphasizes the separation of law from morality, the importance
of codified legal norms, and the role of legal institutions in interpreting and

45 Rai Bahadur Srisa Chandra Vidyarnava (tr.), The Ydjinavalkya Smrti with the Commentary of
Vijiignesiwara (Mitaksard), Vol. 21, Verse 1.368, at 439 (The Panini Office, Bahadurganj,
Allahabad, 1918).
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enforcing the law.*® Comparing ancient Indian legal traditions with these
contemporary principles reveals both influences and deviations.

Ancient Indian texts such as the Manusmriti and Arthashastra exhibit elements of
legal positivism through their codification and systematic presentation of laws.
The emphasis on recording and organizing legal norms in these texts aligns with
the positivist idea that law should be clearly defined and systematically applied.
This is comparable to Bentham’s advocacy for codified legal systems to ensure
clarity and consistency in the law.”” The systematic approach of texts like the
Yajnavalkya Smriti and the Arthashastra reflects a structured understanding of law,
similar to the positivist focus on organized legal frameworks. However, unlike
contemporary positivism, these texts also integrate moral and religious principles,
indicating a blend of legal and ethical considerations.*®

Contemporary legal positivism, as advanced by Hart, emphasizes the separation
of law from morality. Hart’s concept of the “separation thesis” argues that legal
systems should be analyzed based on their own norms and structures, rather than
their moral content.” Ancient Indian legal texts, such as the Manusmriti and
Abrthashastra, often interweave legal norms with moral and religious teachings. The
Manusmriti, for instance, combines legal rules with moral duties and religious
obligations, reflecting a more integrated approach to law and ethics.”” The
Abrthashastra, while more pragmatic and focused on governance, still operates within
a broader context of moral and philosophical considerations.”

In contrast, Roman law and Chinese Legalism exhibit a clearer separation between
law and morality. Roman law, especially as codified in Justinian’s Corpus Juris
Civilis, focused on the systematic and pragmatic application of legal norms without
extensive moral ot religious integration.*® Similarly, the Legalist philosophy of ancient

46 J. Bentham, An Introduction to the Principles of Morals and 1 egislation (Batoche Books 2000); HLA
Hart, The Concept of Law (3rd edn, Oxford University Press 2012).

47 Ibid.

48 Manusmriti, trans. G. Buhler, in The Sacred Books of the East, Vol. 25, ed. F. Max Miiller (Oxford
University Press, Oxford, 1886) Ch. 8, pp. 130-132.); Kautilya, Arthashastra, trans. R.
Shamasastry, 1st ed. (Mysore: Sti Jayachamarajendra Oriental Research Institute, 1915.

49 H. L. A. Hart, The Concept of Law 268-276 (3rd edn., Oxford University Press, Oxford,
2012).

50  Manusmriti, trans. G. Bihler, in The Sacred Books of the East, Vol. 25, ed. F. Max Miiller (Oxford
University Press, Oxford, 1886) Ch. 8, pp. 130-132.

51 Kautilya, The Arthashastra 12—15 (1st edn., Sri Jayachamarajendra Oriental Research Institute,
Mysore, 1915).

52 A Stein, Roman Law in European History (Cambridge University Press 1999).
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China emphasized the enforcement of codified laws with little regard for moral
or religious considerations.”

The role of scholars and legal experts in ancient India parallels contemporary legal
positivism’s emphasis on authoritative interpretation. The contributions of scholars
such as VZjnaneshvara and Kamandaka demonstrate the importance of interpretation
and application of codified laws. IZnaneshvara’s commentaries on the Manusmriti
and Kamandaka’s work on political ethics reflect the positivist view that legal norms
require expert interpretation and application to be effectively implemented.”

Differences and Similarities in Legal Thought

Similarities

Ancient Indian legal traditions, such as those found in the Manusmriti and
Arthashastra, exhibit significant similarities with contemporary legal positivism in
their emphasis on codified and systematic law. Both ancient Indian texts and modern
positivist theories advocate for clear and organized legal norms. The role of scholars
and legal experts in interpreting and applying laws in ancient India parallels
contemporary positivist views on the importance of authoritative interpretation.

Scholars like 1V Zjnaneshvara and Mann contributed to the development and application
of legal principles in a manner similar to modern legal theorists.

Differences

One of the primary differences between ancient Indian legal traditions and
contemporary legal positivism is the integration of moral and religious principles
with legal norms. Ancient Indian texts often blend legal rules with ethical and
religious considerations, whereas contemporary positivism emphasizes the separation
of law from morality and divine command. The Arthashastra represents a pragmatic
approach to law, focusing on governance and administration, whereas other ancient
Indian texts, like the Manusmriti, include extensive moral and religious content. This
reflects a divergence from the normative focus of contemporary legal positivism,
which prioritizes codified norms and systematic application over moral and religious

integration.
Finding Roots of Legal Positivism in Ancient Indian Thoughts

Despite differences, the roots of legal positivism can be traced in ancient Indian
legal thought. The emphasis on codification, systematic law, and the role of scholars
in interpreting legal norms indicates an early form of legal positivism. While ancient

53 H Hsu, Chinese Legalism: The Political Philosophy of Law (Harvard University Press 2010).
54 Vijnaneshvara (n 28); Kamandaka (n 29).
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Indian legal traditions often integrated moral and religious principles, the systematic
approach to law and the role of authoritative interpretation reflect key elements
of legal positivism.

Systematic Codjfication: The detailed and organized presentation of laws in texts like
the Manusmriti and Arthashastra reflects an early attempt at systematic codification,
a core principle of legal positivism. This emphasis on clear and organized legal
norms aligns with the positivist focus on codified law.

Role of Scholars: The contributions of scholars in interpreting and applying legal
principles demonstrate an early form of positivist thinking, The authoritative
interpretation of codified laws by scholars such as IZnaneshvara and Kamandaka
highlights the importance of expert interpretation in ancient Indian legal traditions.

Pragmatic Approaches: The pragmatic approach of the Arthashastra indicates an early
form of legal positivism, focusing on the practical implementation of laws and
governance. This aligns with the positivist emphasis on the effective application of

codified legal norms.

In conclusion, while ancient Indian legal traditions are characterized by a blend of
legal, moral, and religious principles, they also exhibit significant elements of legal
positivism. The emphasis on codification, systematic law, and the role of scholars
in interpreting legal norms reflects the roots of positivist thinking in ancient Indian

jurisprudence.
VI. Implications and Reinterpretations

The exploration of legal positivism in ancient Indian legal traditions carries profound
implications for understanding the history and evolution of legal theory. By
examining how ancient Indian texts and practices align with or diverge from the
principles of legal positivism, scholars can gain deeper insights into the development
of legal thought across different cultures and epochs.

Expansion of Legal Historical Narratives

Historically, the development of legal theory has been predominantly viewed through
Western lenses, focusing on Ancient Greece, Rome, and Enlightenment Europe.
The analysis of ancient Indian legal systems introduces a broader perspective,
highlighting that sophisticated notions of legal codification and systematic law
were present in other ancient civilizations.® The presence of detailed legal codes
like the Manusmriti and Arthashastra, with their systematic approach to law, challenges

55 A Stein, Roman Law in European History (Cambridge University Press 1999).
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the Hurocentric narrative of legal history and demonstrates that early forms of
legal positivism were not confined to Western traditions.>

The codification of laws and their systematic application in ancient India suggests
that legal positivism, as a concept, may have emerged independently in various
regions, reflecting a universal aspect of human legal development. This expansion
of historical narratives emphasizes the need for a more inclusive view of legal
history that acknowledges the contributions of diverse cultures and traditions.”

Re-evaluation of Legal Theoretical Milestones

The inclusion of ancient Indian legal traditions in discussions about the history of
legal positivism necessitates a re-evaluation of key milestones in legal theory. The
traditional view often credits Huropean thinkers such as Jeremy Bentham and H.L.A.
Hart with the development of legal positivism, but the systematic approaches
evident in texts like the Arthashastra and Yajnavalkya Smiriti suggest that the roots of
legal positivism may extend further back in history and across different cultures.”
This re-evaluation challenges the assumption that legal positivism is a solely Western
development and invites scholars to reconsider the global origins and evolution of
legal thought.

Reinterpretation of Ancient Indian Legal Practices in Light of Modern
Positivism

Re-evaluation of Codification and Systematic Law

The codification of laws in ancient Indian texts like the Manusmriti and Yajnavalkya
Smriti can be reinterpreted through the lens of modern legal positivism. While
these texts integrate moral and religious principles with legal norms, their emphasis
on systematic codification and the organization of legal principles align with positivist
ideals of clear and structured legal systems.”” The systematic presentation of laws
in these texts suggests that ancient Indian legal traditions were concerned with

56  Manusmriti, trans. G. Biihler, The Sacred Books of the East Vol. 25, edited by F. Max Miiller
(Oxfotd University Press, 1886); Kautilya, Arthashastra, trans. R. Shamasastry, 1st ed. (Mysore:
Sri Jayachamarajendra Oriental Research Institute, 1915).

57 A. L. Basham, The Wonder That Was India (Macmillan 1954).

58 HILA Hart, The Concept of Law (3rd edn, Oxford University Press 2012).

59 Manusmriti, trans. G. Buhler, in The Sacred Books of the East, Vol. 25, ed. F. Max Miiller (Oxford
University Press, Oxford, 1886); Ydjiavalkya Sniriti, trans. Rai Bahadur Srisa Chandra Vidyarnava,
Verse 1.368 in The Sacred Book of the Hindus: The Ydjiavalkya Sm|[*ti with the Commentary of
Vignanedivara, Vol. 21 (The Panini Office, Bahadurganj, Allahabad, 1918).
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creating a coherent legal framework, similar to the goals of modern legal
positivism.®

The pragmatic approach of the Arthashastra, which focuses on effective governance
and legal administration, can also be viewed through a positivist lens. The text’s
detailed guidelines on legal procedures and administration reflect a systematic
approach to law, emphasizing practical implementation and effectiveness over moral
or religious considerations. This pragmatic approach aligns with the positivist
emphasis on the practical application of codified laws."!

Role of Scholars and Interpretation

The role of scholars and legal experts in ancient India, as exemplified by figures
like, Vijnaneshvara, Kamandaka, and Jimutvabana, can be reinterpreted in light of
modern positivist thought. The authoritative interpretation of codified laws by
these scholars reflects the positivist view that legal norms require expert interpretation
and application to be effectively implemented.®” This role of scholars in interpreting
and applying legal principles highlights the continuity of certain positivist ideals in
ancient Indian legal traditions.

Integration of Morality and Religion

The integration of moral and religious principles with legal norms in ancient Indian
texts presents a challenge to the strict separation of law and morality proposed by
modern legal positivism. However, this integration also offers a nuanced perspective
on how legal systems can incorporate ethical considerations while still maintaining
a focus on codified norms. The blending of legal, moral, and religious principles
in texts like the Manusmriti and Arthashastra reflects a complex relationship between
law and ethics that can inform contemporary discussions about the role of morality

in legal systems.®

60  Kautilya, Arthashastra, trans. R. Shamasastry, st ed. (Mysore: Sti Jayachamarajendra Oriental
Research Institute, 1915.

61 Ibid.

62 Ydjiiavalkya Smriti, trans. Rai Bahadur Srisa Chandra Vidyarnava, Verse 1.368 in The Sacred
Book of the Hindus: The Ydjnavalkya Smriti with the Commentary of Vijndnesivara, Vol. 21 (The
Panini Office, Bahadurganj, Allahabad, 1918); R. Shamasastry (tr.), Nitiidra of Kimandaka
(Motilal Banarsidass, Delhi, 1989).

63 Manusmriti, trans. G. Bihler, in The Sacred Books of the East, Vol. 25, ed. F. Max Miiller (Oxford
University Press, Oxford, 18806); Kautilya, Arthaiidstra, trans. R. Shamasastry, 1st ed. (Sti
Jayachamarajendra Oriental Research Institute, Mysore, 1915).
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Contributions to the Legal History and Philosophy
Enriching Comparative 1egal Studies

The study of legal positivism in ancient Indian legal traditions enriches comparative
legal studies by providing a broader understanding of how legal systems evolve
and function across different cultures. Comparing ancient Indian legal systems with
those of Greece, Rome, and China reveals both commonalities and differences in
legal thought, contributing to a more nuanced understanding of legal development.
This comparative approach highlights the diverse ways in which legal systems address
issues of codification, interpretation, and the relationship between law and morality.

Broadening Theoretical Perspectives

The analysis of ancient Indian legal practices contributes to broader theoretical
perspectives in legal philosophy. By incorporating insights from ancient Indian
legal traditions, scholars can develop more comprehensive theories of legal
positivism that account for diverse historical and cultural contexts. This broader
perspective challenges the notion that legal positivism is a monolithic or exclusively
Western concept and encourages a more inclusive understanding of legal theory.

Informing Modern Legal Reforms

Insights from ancient Indian legal traditions can inform modern legal reforms by
providing historical perspectives on issues such as codification, legal interpretation,
and the role of morality in law. For instance, the pragmatic approach of the
Arthashastra to governance and legal administration offers valuable lessons for
contemporary legal systems seeking to balance efficiency with fairness.* Similatly,
the role of scholars in interpreting and applying legal principles in ancient India
highlights the importance of expert interpretation in modern legal contexts.

India’s Contribution to Legal Positivism

India’s contribution to the development of legal positivism can be seen in the
systematic and codified approach to law evident in its ancient legal texts. The
emphasis on clear and organized legal norms, as well as the role of scholars in
interpreting and applying these norms, reflects key elements of legal positivism.
While ancient Indian legal traditions integrate moral and religious principles with
legal norms, they also exhibit significant elements of positivist thought, such as the
focus on codification, systematic law, and practical implementation.

64 Kautilya, Arthashastra, trans. R. Shamasastry, 1st ed. (Mysore: Sti Jayachamarajendra Oriental
Research Institute, 1915.
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Ancient Indian texts like the Manusmriti and Arthashastra demonstrate India’s
contribution to legal positivism through their systematic codification of laws and
organized legal frameworks. These texts provide early examples of how legal
norms can be codified and systematically applied, contributing to the development
of legal positivism as a theoretical framework.” The pragmatic approach of the
Abrthashastra to governance and legal administration reflects India’s contribution to
the practical application of legal positivism. The text’s focus on effective governance
and detailed guidelines on legal procedures highlight the importance of pragmatic
considerations in the development of legal systems.®

The role of scholars such as VZnaneshvara and Kamandaka in interpreting and applying
legal principles underscores India’s contribution to legal positivism. Their work
reflects the positivist view that legal norms require expert interpretation and
application, contributing to the broader understanding of legal positivism across
different cultures and historical contexts.”’

Thus, the study of legal positivism in ancient Indian legal traditions reveals significant
contributions to the development of legal theory and offers valuable insights for
understanding the evolution of legal thought. By reevaluating ancient Indian legal
practices in light of modern positivism and exploring India’s contributions to legal
positivism, scholars can develop a more inclusive and nuanced understanding of
legal history and philosophy.

VII. Conclusion

The research undertaken herein establishes a robust foundation for recognizing
ancient Indian legal thought—specifically as articulated in Manusmriti, Kantilya'’s
Abrthashastra, and Yajnavalkya Smriti—as containing principles integral to what we
now define as legal positivism. The convergence of these texts on key positivist
concepts, such as the authority of sovereign command, the necessity of enforceable

65 Manusmriti, trans. G. Bihler, in The Sacred Books of the East, Vol. 25, ed. F. Max Miiller (Oxford
University Press, Oxford,1886); Yajnavalkya Sniriti, trans. Rai Bahadur Srisa Chandra Vidyarnava,
Verse 1.368, in The Sacred Book of the Hindus: The Yajnavalkya Smriti with the Commentary of
Vijnaneshwara, Vol. 21 (The Panini Office, Bahadurganj, Allahabad, 1918).

66 Kautilya, Arthashastra, trans. R. Shamasastry, 1st ed. (Mysore: Sri Jayachamarajendra Oriental
Research Institute, 1915.

67  Yajnavalkya Smriti, trans. Rai Bahadur Srisa Chandra Vidyarnava, Verse 1.368, in The Sacred
Book of the Hindus: The Yajnavalkya Smriti with the Commentary of Vijnaneshwara, Vol. 21 (The
Panini Office, Bahadurganj, Allahabad, 1918); R. Shamasastry (tr.), Nitiidra of Kamandakiya
(Motilal Banarsidass, Delhi, 1989).

Note; ‘All Sanskrit glosses follow TAST transliteration and mentioned with the meaning of
each word below the respective footnotes of which Original Devanagari line is there in main
body of the text throughout the paper.
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sanctions, and the deliberate separation of law from personal morality, supports
the thesis that the roots of legal positivism were indeed present in ancient India.

Throughout Manusmriti, we find verses that underscore the role of law as an
independent system distinct from individual morality. For instance, Manusnzriti 2.10
emphasizes that law (Dbarma) derives its authority solely from the Vedas and Smriti,
beyond personal moral interpretation, paralleling positivism’s insistence on law as
a rule-based system free from subjective values. Additionally, Manusmriti 7.17 and
7.18 further reinforce the notion of law as the sovereign’s command, whereby
punishment (Danda) serves as the embodiment of the king’s authority, ensuring
adherence to law across all social strata.

Kautilya’s Arthashastra advances this separation of law and morality with a pragmatic,
rational approach. In cases of conflict between sacred law and rational law,
Arthashastra advocates that reason should prevail (Arthashastra, Book 11I), a clear
indication of law’s function as a tool for governance rather than moral guidance.
This rational framework is complemented by Arthashastra’s emphasis on Danda as
the central mechanism of rule. In Book 3, Arthashastra asserts that “power alone”
(embodied in punishment) sustains social and cosmic order, so long as the sovereign
applies it impartially, without personal bias, thus highlighting law’s objective nature
as distinct from moral influence.

Similatly, Yajnavalkya Smriti provides critical insights into the sovereign’s role in law
enforcement and the structured use of punishment to maintain order. Verses such
as 13.331 and 13.366 position the king as both the enforcer of Dharma and the
impartial administrator of Danda, supporting the positivist framework where legal
order stems from the sovereign’s authority, independent of personal morality. This
objective stance is further exemplified in 13.368, where the king’s enforcement of
law is shown to be central to his legitimacy and the stability of the kingdom.

In synthesizing these ancient texts, we see that ancient Indian jurisprudence not only
prefigured but also operationalized key tenets of legal positivism. Law was seen as
the command of a sovereign authority, valid by virtue of its source rather than its
moral content, and supported by systematic enforcement. This convergence suggests
that legal positivism, often attributed to Western legal theorists, has deeper historical
roots that extend to the early jurisprudence of ancient India. By acknowledging
this legacy, we gain a more nuanced understanding of the development of legal
thought, one that transcends geographical and cultural boundaries, underscoring
the universal pursuit of structured legal systems governed by authority, reason, and
enforcement.

This study thus contributes to a growing body of research that re-evaluates legal
positivism through a global lens, situating ancient Indian texts not as mere precursors
but as foundational texts that shaped core principles of legal theory.



DHARMA AND LAW: EXPLORING DEVELOPMENT
OF BHARATIYA JURISPRUDENCE THROUGH
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Abstract

In this paper, the intricate relationship between Dharma and Law within Indian or
Bharatiya Jurisprudence is discussed with a focus on Dharmashastra and Arthashastra.
The Dharmashastras focused on the ethical principles and moral duties of individuals.
In contrast, Kautilya’s Arthashastra exhibited a more functional approach to
governance, whereby the role of law was oriented to statecraft in balancing material
prosperity with virtuous governance. The paper discusses the philosophy of law
laid out in these texts, which impress upon the king the duty of maintaining
Dharma in conducting the affairs of the state pragmatically. This paper examines
the legal philosophy in the two texts and articulates an ancient, holistic Indian
jurisprudence, wherein what is ethical is not pitted against what is practical but is
considered an essential counterpart for societal benefit. This continues to bear
relevance to modern Indian legal and political thought in that the tension remains
alive in contemporary jurisprudence in its continued tug of war between secularism
and religious morality. This study offers an understanding of how ancient Bharatiya
jurisprudence balanced demands for justice with moral and spiritual guidance,
from which some useful lessons are possible for the modern legal system.

Keywords: Bharatiya Jurisprudence, Dharma, Dharmashastra, Arthashastra, Philosophy
I. Introduction

II. Bharatiya Jurisprudence and Dharma: The Ancient Fusion of
Religion, Ethics, and Law

III. Dharmashastra and Arthashastra: Ancient Indian Legal and
Political Texts

IV. Conclusion
I. Introduction

FOR A long time, the relationship between religion, ethics, and law has generated
controversy and debate. The general debate usually revolves around whether these
three realms can be integrated into one or should be kept separate. Many ancient
legal systems, including Hindu law and Canon law, combined these components

*  Assistant Professor, Department of Law, Brainware University, West Bengal, India.
*  Assistant Professor, Department of Law, Brainware University, West Bengal, India.

The authors sincerely acknowledge the valuable comments and constructive suggestions of
Mr. Hritwik Ravi, Ph.D. Scholar, The Indian Law Institute, New Delhi, which significantly
enhanced the academic rigour of this work.



2024] Dbharma and Law 29

and thus used a religious-ethical-legal amalgam to regulate their societies. For it was
this overlap of territories in some philosophies that indeed built the moral and
legal structure for those times. However, this superimposition of religion and ethics
into law has come under attack, especially in later times, as many seek to enforce a
secular legal system. Ancient Bbaratiya jurisprudence was guided by Dharma, wherein
legal, moral, and religious principles intertwined to maintain social order and justice.
This structure has been guided by divine Shrutis and detailed Smritis. It has followed
most ancient systems, such as Egyptian and Mesopotamian systems. Dbarma has
played an important role in evolution from religious dictates to procedural justice,
especially relevant in the multi-religious context of India. Before exploring Dharma
in Bbaratiya jurisprudence and the impact of Dbarmashastra and Arthashastra, it is
useful to briefly consider Canon law and other religiously inspired Western legal
traditions to find the relevancy of religiously-inspired laws in other legal system,
and philosophical roots-which have determined the interaction of religion, ethics,

and law.
Canon Law in Medieval Europe: An Insight

If the historical context of this discussion is to be integrated, an analogy has to be
made with how Canon law functioned in medieval Europe. In that era, the Church
commanded much power, not only in matters relating to religion but also in many
aspects of civil life.! The Church claimed jurisdiction over a number of issues
which, for our purpose, would be considered to come within the ambit of civil
law.* For example, martiage issues, inheritance, and morality matters were all resolved
in the ecclesiastical courts, and it was a state duty to give effect to such decisions.”

This resulted in a regime of dual authority in which the Church and the secular
state each held sway over an independent sphere of life.* Thus, in England, for
instance, the state supported the writs of the ecclesiastical authorities, backing them
up with excommunication, which brought along with it grave civil disabilities, a
person so condemned could neither sue nor give testimony in a court of law.’ This
illustrates the intimate bond among religion, ethics, and law. With the reformation
and the establishment of the Church of England, that control over spiritual and
temporal matters began to break down. By then the nationalization of the Church’s

1 J. A Coriden, An Introduction to Canon Law 10-33 (A&C Black, 2004).

2 bid.

3 Ibid.

4 Margaret M Acton, The Christian World: A Global History 88 (Edinburgh University Press,

2009).
5  FPranklyn C. Setaro, “A History of English Ecclesiastical Law (Part 11)” 18 Boston University
Law Review 342 (1938).
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law and the narrowness of the jurisdiction of ecclesiastical courts had come to
pass.® Similarly, the separation of church and state, perhaps one of the keystone
principles of the modern legal regimes, had acquired new momentum.

The law of governance of the Christian Church, Canon law, binds them inextricably
together with religious doctrine.” What held them together was the philosophy that
law manifests divine will and following the law constitutes a moral and religious
duty. In the Hindu as well as in Canon law, the philosophy behind this fusion was
that of believing that law, ethics, and religion are inseparable. ®

This perspective emphasizes the idea that these three elements are fundamentally
interconnected, reinforcing the notion that their integration is both natural and
essential. The law was seen as a tool to propound the moral and religious virtues,
which would ensure that society would follow a higher order. That philosophy still
hangs in Indian thought, although the legal system has moved fundamentally toward
a secular paradigm.

The Renaissance and the Rise of Secular Law

The turning point in the history of law and philosophy came with the Renaissance.’
It was at this point that the belief in reason took its hold, developing legal theories
divorced from theology. Influenced now by the thought of the enlightenment,
Protestant jurists and theologians spoke for a law which owed everything to reason
and humanistic principles.” Quite a deviation from the eatlier perception that law
was basically an extension of divine will.

But all this did not happen in India, where the intermixture of religion with ethics
and law persisted longer on account of the early crystallization of ancient beliefs
and the high volume of international commerce."" By contrast, in many Western
systems morals and law were gradually separated from theology; in India, this
separation was slower and more contingent.'?

6 John Richard Humpidge Moorman, A History of the Church in England 3-10(Church Publishing,
Inc., 1980).
Supra note 1.

Purusottama Bilimoria, Joseph Prabhu and Renuka M Sharma, I Indian Ethics: Classical Traditions
and Contemporary Challenges 57-78 (Ashgate Publishing, Ltd 2007).

9 Donald R Kelley, “The Rise of Legal History in the Renaissance” 9 History and Theory 174
(1970).

10 1bid.

11 Arvind Sharma and Madhu Khanna, Asian Perspectives on the World’s Religions after September 11
(Bloomsbury Publishing USA 2013).

12 Ibid.
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The Modern Perspective

One issue still openly at hand seems to be that of the relation of religion to ethics
and the law. The case for the separation of domains is very strong on at least one
basis-namely, that the law should be neutral and anchored in universal principles
rather than in any particular doctrine of religion.”” This is particularly the case within
more secular democracies that view such separations between church and state as
integral in terms of protecting individual freedoms from a perceived tendency to
impose one particular world religious view on the public.'* Another camp insists
that religion and ethics have no business in the formal statement of the law."® They
view the role of the law as being an embodiment of the people’s moral codes,

16

mostly motivated by religious perceptions.'® The law is not basically, in their opinion,

a system of rules but a guide whereby men can be led through a virtuous life."”

The tendency in legislative laws and order was, in fact a movement of many
diversified civilizations towards centralization: divine authority concerning the role
of the king and justice existed both in Egypt and Mesopotamia; in Greece, this
emphasis fell on the direct citizen’s involvement, whereas in Rome - a certain
development towards the more complex and organized system by means of legal
institutions. Of greatest importance to the evolution of the legal system in medieval
England are developments in judicial centralization under the monarchy.

The ancient judicial systems almost universally shared an integration of legal and
moral norms: Dharma, religious principles, stood at the centre of ancient Indian
justice, while Egyptian and Mesopotamian justice alike were tied to religious and
cosmic order. The history of legal systems has generally been characterized by a
progressive shift from religious and moral dictates to procedural and institutional
modes of doing justice. It has special relevance in India, which has multiple religious
contexts. Though the Indian legal system works under secularism, it is highly
influenced by religious norms and principles, even personal law. Therefore, laws in
India form part of an ambiguous atmosphere where the distinction among religious
grounds, ethics, and law itself is not really sharp.

13 Roger Trigg, IT Religions Diversity: Philosophical and Political Dimensions, 4-23 (Cambridge University
Press 2014).

14 Robert P. George, The Clash of Orthodoxies: Law, Religion, and Morality in Crisis 10-50 (Open
Road Media, 2014).

15 bid.
16 1bid.
17 1bid.
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I1. Bharatiya Jurisprudence and Dharma: The Ancient Fusion of
Religion, Ethics, and Law

Bharatiya jurisprudence traces back to ancient Indian law and governance, which
was deeply related to ethical, religious, and legal principles.”® The vortex of this
framework was the proposition for the maintenance of social order, justice, and
righteousness commonly known as Dharma.” It is a moral-ethical duty and the
order governing human beings both individually and socially, thus the basis of this
system to govern personal conduct and public administration.”” While Swritis were
the source from which detailed social and legal guidelines were drawn, Shrutis
were held to be the divine revelations that formed the basis of religious laws.”

The concept of Nyaya, or Justice, in Bharatiya jurisprudence has been essentially
related to just order and welfare in society. Rulers were the main dispensers, though
their decisions were often guided by advice of learned people.”? Panchayats, or
village councils, were accorded local self-government for settling disputes with
community consensus in order to maintain law and order.”

The system tilted toward reconciliation and compensation rather than punishment.
Such a system favoured restorative justice. This fell in tune with the ethical and
spiritual conceptions of Bharatiya jurisprudence, where the legal norms had to fall
in line with the higher purpose of leading one’s life according to Dharma.** There
was a flexibility within Bharatiya jurisprudence that allowed the same to accept
newer ideas, while concomitantly sticking to its principles at root.” Such a blending
of religion and ethics with law was fairly common in ancient societies. This was
not an accident but a creation of the belief systems that existed both philosophically
and culturally at that period of time.

For present purposes, ‘Hindu’ and ‘Bharatiya’ jurisprudence are treated as broadly
overlapping, given their shared roots in Vedic, Swriti, and customary sources because
both refer to the legal principles and rules derived from Hindu religious texts,
customs, and traditions that have historically governed societal conduct in India.
To illustrate, in Hindu law, its soutrce code of laws was the sacred texts like Iedas

18 S. Bhavya, “Dharma under Indian Jurisprudence”, 5(2) Indian Journal of Law & 1.egal Research

1 (2023).
19 Ibid.
20 Ibid.
21 Ibid.

22 S. Varadachariar, The Hindn Judicial System 39-64 (Lucknow University, 1946).
23 Ibid.
24 Ibid.
25 Ibid.
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26

and Dharmashastras.* These had set standards not only for spiritual behaviour but

even for social and legal conduct.”
ST & TF: i o fed fgam)
ATy fed T g g e feames

Word-by-Word-Meaning - TSUG@ (praji-sukhe) — “in the happiness of the subjects”;
Y (sukham) — happiness/well-being”; TR: (rdjid) — “of the king”; IS
(prajinim) — “of the subjects”; (ca) — “and”; f&d (hite) — “in the welfare /benefit”;
T (hitam) — “the good / benefit’; T (na) — “not”; SHYIE (dtma-priyan) —
“what is pleasing to oneself”; T&dH_ (hitan) — “good / beneficial”; TR (rdjiia) —
“of the king”; ISIM (prajinan) — “of the subjects”; q (##) — “rather / indeed”;
fed (hite) — “in (their) welfare”; T6dH (hitam) — “(is) the good/the right course.”

Meaning - In the happiness of the subjects lies the happiness of the King and in
what is beneficial to the subjects his own benefit. What is dear to him is not beneficial
to the King, but what is dear to the subjects is beneficial to him.”

Fusion of Dharma and Law: An analysis

Criticism on the ground of admixture of religion and ethics with law is from the
modern jurisprudence perspective. One of the popular thinkers, Sir Henry Maine,
a legal historian, severely criticized Hindu jurisprudence to be influenced by abstract
theories in philosophy and religion.”” Indeed, according to him, Hindu law failed
to distinguish between religious and civil obligations treating religious delinquencies
as civil wrongs and vice versa’' According to Maine, this reflects his lack of
differentiation, just as an early civilization in which the elements of legal principle
and religious dogma are not differentiated.”

What Maine’s criticism reflects is part of a general body of skepticism toward
legal systems that do not cleatly differentiate religious and civil spheres.” Modern
legal thought can stress both separation of church and state and also the argument
that in form and substance, law should be premised on reason and universal

26 1bid.

27 1bid.

28 Kautilya, Artharidstra 1.19.34

29  Dr. Sunita Devi, “Economic and Social Welfare in Kautilya’s Arthashastra” 3(12) International
Journal of Social Science and Economic Research 7205 (2018).

30 RC Majumdar (ed), The History of Bengal: 1/0l. 1. Hindu Period. 263-284 (University of Dacca,

1943).
31 Ibid
32 Ibid

33 bid.
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principles rather than religious doctrine. This kind of attitude is one of the products
of the Enlightenment: It was during this period that reason and scientific inquiry
started to contest traditional religious authority seriously.

The Concept of Dharma in Hindu Jurisprudence

Understanding political and judicial systems in ancient Hindu society depends upon
properly understanding the meaning of the term Dharma. This is a complex term
within the Hindu worldview that unites legal, ethical, and religious dimensions
together, never parallel to any one system within Western understandings of the
law. However, in English, there exists a word separation in the dual meanings of
the legal-evidence base and the ethical-evidential definitions; there is no single Sanskrit
term that corresponds exactly to this narrow, seculatised notion.” It is a relation
engendered by texts such as the Manusmriti, first mistakenly viewed by Sir Henry
Maine as a code of rigid law on par with the Roman legal texts. A little deeper
reflection, however, and Maine soon realized that it was like Leviticus in the Bible,
in that both had been meant to govern one’s whole life religiously, ethically, legally.
The holistic approach to law and ethics of the ancient Hindu state defined both
the character of the latter itself and its legal system, where often the line separating
religious morality from legal obligation was blurred.

In the Hindu sense, Dharma is not purely a legal concept but a guiding principle in
all aspects of life. Defined in so many ways according to context, it means generally
duties, rights, laws, conduct, virtues, and “the right way of living” that ensures
wotldly welfare and spiritual salvation.” This double otientation to worldly and
spiritual well-being makes Dharma contrast, for instance, with the merely secular
laws, which as a rule deal only with the regulation of social behaviour and protection
of tights.*® Dharma is supposed to be what secures visible and invisible goods,
wortldly goods and spiritual good.” It signifies the standard of conduct for
individual members of the Aryan community, their castes, and stages of life. As a
result, Dbarma penetrates deep into the socio-cultural dimensions of Hindu society
with a meticulous check on individual behaviour and state governance.

TH: AEeH: T YT e Werq; |
RFEIqa Qe fHeATqUSH JTals=ae IF

34 Ingo Strauch, “The Legal Term Deta and Documentary Evidence in Early Indian Law: A
Closer Look into the Intertextuality of Dharma-and Arthatastra” Studies in Indian culture and
Literature (Festschrift Heidrun Briickner) 345 (2015).

35 Swupra note 30.

36 Ibid.

37 Ibid.

38 Kautilya, Arthaidstra 3.1.41.
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Word-by-Word-Meaning - TR (rdjia) — “of the king”; WeieH: (svadharma) — “own
duty”; ©H (svargdya) — “for/leading to heaven”; WS (praji, praji) — “the subjects,
people”; ¥99 (dharmena) — “by dharma/by just law”; W& (raksituh) — “(by)
protecting/of the protector”; ARI&G (araksitn) — “(of one) not protecting/failing
to protect”; o (vd) — “or”; &G (ksepts) — “(of one) oppressing/harassing/
maltreating”; a1 (vd) — “or”; THSATRYESH_ (mithyi-dandam) — “unjust/false
punishment”; 34 (ata) — “therefrom/therefore”; STAA (anyathd) — “otherwise”.

Meaning - Carrying out his duty by the King, who protects the subjects according to
law, leads to heaven; of one who does not protect or who inflicts an unjust
punishment, the condition is the reverse of this.

The role of the state in upholding Dharma

In ancient Hindu society, the state had a very important role to play in the
maintenance and enforcement of Dharma. The function of the state was not
confined to the maintenance of law and order in the secular sense but extended to
supervision over the moral and spiritual life of its subjects.”” Its authority was
invoked to forestall deviations from Dbarma, including breaches of civil rights,
moral delinquencies, and lapses of an ethical nature.*

TG TATITE TUE: T EE UIe: |
TS fgIper: Y

Word-by-Word-Meaning - TG (pamsu-nyasé) — “in the depositing/placing of dust,
rubble, earth”; YERM (rathydyinm) — “on a street/road”; ¥ (asthine) — “in an
improper place/where it should not be”’; T: (dandah) — “a fine/penalty”; T EUH
(panthab-samrodhe) — “in/for obstruction of the way (public thoroughfare)”; TIs:
(padak) — “a quarter (one-fourth)”; USRI (rdja-mirge) — “on the king’s highway/
royal road”; T§7O1: (dvigunah) — “double (the amount).”

Meaning - For throwing dirt on the road the fine should be one-eighth of a pana,
for blocking it with muddy water, one quarter. On the royal highway, the fines
should be double.

The Dharmashastras, or the treatises laying down the principles of Dbarma, also
discussed the duties of the king and the state at some length.* It undetlined in clear
terms that the paramount duty of the king is to see that his subjects followed their
Dharma.* His responsibilities in this regard wetre not confined to the simple

39 Swupra note 18.

40 Ibid.

41  Kautilya, Arthaidstra 2.36.26, 27.
42 Supra note 18.

43 Ibid.
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administration of justice but extended to the spiritual and moral well-being of the
people.* Even Kautilya, who otherwise is one of the most significant exponents
of ancient Indian political thought, accepted that the king’s duty lay only in preventing
people from deviating from their Swadbarma (i.e., own duty) and in administering
justice in a manner supportive of the realisation of Dbarma (righteousness), Artha
(prospetity), Kama (pleasure) and Moksha (liberation).*

Dharma: The intersection of law, morality, and religion

The concept of Dharma thus reflects the complicated interrelation of law, morality,
and religion in ancient Hindu society.* The state was supposed to function in
harmony with the existing order of cosmos presumed to uphold the world-
Lokadharana, i.c., sustaining the wotld."” This assumption undetlined the State’s
duty to safeguard civil rights while implementing moral and religious norms.
Although there would be a close linkage institutionally between law and religion,
the Hindu state was not a theocracy.” The king’s duty as the upholder of Dharma
did not make him a religious leader or a priest.” The Brahmins, as the traditional
depositaries of religious knowledge, did not take a direct part in the administration
under the king, although they might serve in an advisory or even official capacity.”
That separation of religious authority from political power marked the difference
between the Hindu state and a pure theocracy.” In pure theocracy, the clergy has

immediate command over the government.

Although emanating from ancient Hindu thought, the principles of Dharma continue
to analyze many of the modern discussions of law, ethics, and governance.”” In a
world in which legal systems are becoming highly secular, the idea of moral and
spiritual considerations being integrated should be something from which there is
much to learn. Dharma, on the other hand, has a holistic approach, embracing the
concept of well-being in both this and the next life.> As many societies wotldwide
grapple with issues of justice, morality, and governance, a return to this concept
ushered in by Dharma may provide a framework through which to consider how
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the laws could be designed for the assurance not only of social order but also of
moral and spiritual well-being. It was an ancient concept that sharply contrasts
with the modernist separation of law, ethics, and religion - a bond that might
actually bring about a more just and harmonious society.™

The role of Manusmriti in the Indian legal system

Manusmriti has been a site of reverence as well as criticism. It is an elaborate treatise
that contains minute details about the three objects of human life-law, ethics, and
social duties.”” K.P. Jayaswal asserted that the Manusmriti represents a new Brahminical
strategy to dominate the legal sphere. K.P. Jayaswal’s theory has to reckon with

several difficulties.*

First, the fact that secular legal subjects were already dealt with,
if not in the same comprehensive manner, in previous Dbarmasutras by Gautama,
Baudbayana, and Apasthamba - works prior to the Manusmriti - showed that secular
and religious law had not been divided as sharply as K.P. Jayaswal proposed.”” K.P.
Jayaswal will support his contention on the premise thatin the line of Dharmashastra,
Manusmritiis the first systematic treatment and modification to suit the Brahminical
ends of the purely worldly law hitherto left to the Arthashastras.™ It was, howevet,
this very integration that made it a specific point in history when religious authority
began to have greater sway over the legal matters of Hindu jurisprudence.”
Manusmriti itself is cited in texts like Kautilya’s Arthashastra, which implies that
some version of Manu’s teachings dated back long before the Sunga period.” This
fact suggests a problem with K.P. Jayaswal’s assertion that the Manusmriti represents
a new Brahminical strategy to dominate the legal sphere.”!

It is supposed that the growth of law in ancient India, similar to many ancient
civilizations, was gradual, intermingled with religion and ethics. Legal rules in the
first instance must have been embedded in wider religious and ethical precepts
constituting the dominant subject matter of the eatly Dharmashastras.®* With the
increase in complexity within society, the need for more specialized legal codes
must have grown, prompting the development of secular law found within the
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Arthashastras.”® 1t could be a part of evolution when these laws wete integrated
into Manusneriti.

Rather than considering Manusmriti to have been a conscious Brahminical invasion
of secular law, it was better to consider it an effort in the direction of providing a
unified and more comprehensive legal system that is reflective of the social and
religious realities in those times.”* In putting elements of secular law into a
Dbharmashastra, the Manusmriti was arguably trying to make certain that the legal and
moral codes were on the same page to provide a more cohesive framework in
which society could operate.” But the exact form and range of its influence on the
secular law is a matter of dispute.”® Scholars remain divided on the very chronology
of Manusmriti and argue whether it is really representative of the Sunga period or
that of an eatlier age.”” The various versions of the text, together with the
unavailability of any previous version, make it difficult to determine exactly how
much the Manusmriti altered or expanded the existing legal code at the time.®

ITI. Dharmashastra and Arthashastra: Ancient Indian Legal and Political
Texts

The two major works in ancient Indian literature are the Dharmashastra and
Abrthashastra, which give valuable pieces of information on ancient India’s legal,
social, and political thought. The word Dharmashastra, generally translated as “science
of righteousness,” denotes a body of Sanskrit texts that give guidelines with regard
to religious duties, social responsibilities, and legal conduct based on the concept
of Dharma - the moral and ethical code that governs human behaviout.” These are
texts that have been written over many centuries and include texts such as the
Manusmriti, the Yajnavalkya Smrit, and the Narada Smriti.”® Arthashastra, attributed
to Kautilya, also known as Chanakya, and is a treatise on statecraft, political economy,
and military strategy.”! If Dbarmashastra is mainly concerned with the moral and
ethical dimensions of life, the main concern of Arthashastra is with the practical
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aspects of governance and the acquisition of power.”? Together, these texts offer
something of a complete picture of ancient Bharatiya jurisprudence, where the
moral does intermingle with the practical.

The Dharmashastras and Arthashastras were two archetypal writings on moral, ethical,
religious, and functional governance in ancient Hindu society. Whereas the former
remained principally concerned with moral, ethical, and religious duties, the latter
was mote concerned with statecraft, politics, and pragmatic administration.” Such
an interrelationship between these two works depicts an involved relationship
whereby religion, ethics, and the law intertwined and at certain points clashed.™

In fact, Dr. Johann Georg Biihler and K.P. Jayaswal, scholars of ancient Indian law
and polity, have debated the origins and development of secular law within these
texts.”” KLP. Jayaswal, following upon a suggestion of Dr. Bihler, advanced the
theory that secular law originally developed in the schools of politicians and
statesmen-in short, in the Arthashastras - rather than in the Dbarmashastras.”® As this
hypothesis goes, the Manusmriti, a mainstream Dharmashastra, marked a serious
digression where religious law started to impinge on the sphere of secular law.
According to K.P. Jayaswal, in so doing, it was partially motivated by the growth
of Brahminical ascendancy, especially under the Sunga dynasty, to amalgamate
religious tenets within the state legal system.”

Dharmashastra: The moral and ethical foundations of Bharatiya
Jurisprudence

Dhbarmashastra is the bedrock on which Bharatiya jurisprudence rests and provides
a moral and ethical framework of an individual and society.” The idea of Dharma,
though central to these texts, is more than religious duty; in fact, it represents the
whole range of moral, social, and legal requirements. Dharma is regarded as eternal
law, dictating the practice of individuals and the dispensation of justice. Among
other aspects of Dharma, the Manusmriti was one of the most important
Dharmashastra texts dealing with various details about varna, or different social
classes; ashrama, meaning stages of life; and principles of justice.” It calls for the
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king to protect Dharma and ensure that laws are in step with moral principles.
Legal procedures, property rights, marriage, and inheritance are treated in great
detail within the text, reflecting the importance of Dharma to every aspect of life.
Dbharmashastra will continue through to shape Hindu law and its legal practices for
centuries and social norms within society with its moral authority.

The concept of Dbharma in Bharatiya jurisprudence plays the central role in the
administration of law and justice. Dharma is considered the ultimate law, transcending
human-made laws, wherein all legal and social norms are governed by the principles
of Dharma. A king being the upholder of Dharma has to ensure that the
administration of justice is done in a manner which is considered morally and
¢80

ethically right.”’ This is reflected in the due process of law involved in the
Dharmashastra texts, which insist on fairness, equity, and righteousness in the
application of justice.” For example, Manusmritiuses different punishments for the
same crime as a function of the offender’s status.®? This shows that Dharma does
not apply as a single norm or rule but has to be put into practice according to the
intricacies of social hierarchy or even individual cases. Dharma, in this respect, fits
into the legal system in such a way that the justice is to be done not on merely legal
forms but also on higher moral conceptions. It has been the most dynamic influence
in Hindu law and continues to draw principles from Dharma in interpreting and
applying laws.

Arthashastra: The guide to governance under Bharatiya Jurisprudence

While Dharmashastra focuses on the ethical dimensions of life, Arthashastra presents
a more pragmatic and strategic approach to governance.*” Common conception
is that, Kautilya, the chief advisor to Emperor Chandragupta Maurya, wrote this;
hence, it is often referred to as a manual for kings and rulers.* It deals with the
pursuit of artha, referring to material success, wealth, and power. The Arthashastra
consists of fifteen books that range over a wide variety of subjects, including
statecraft, diplomacy, military strategy, and economic policy.*> Wheteas Dharmashastra
puts tremendous emphasis on moral values, Arthashastra postulates that any means
are justified in achieving and retaining power: lying, espionage, and even military
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action.®

While much of Kautilya’s approach was ruthless and pragmatic, perhaps
best described by the political view that the ends justify the means, it also recognized
good governance, efficient administration, and welfare of the people as milestones,
realizing very well that a stable and prosperous state alone guarantees the success

of the ruler.?’

The procedure and details of administering justice in ancient India are documented
in full detail in Kautilya’s Arthashastra®® The text outlines the roles of different
officers in the setup, including the judges themselves, placing huge stress on the
king’s role in maintaining order. In his work, Kautilya emphasized due process, the
role of evidence, and fair adjudication. This sophisticated understanding of judicial
power embodies the aspects of both procedure and substance of law in the
Arthashastra. The Arthashastra is preoccupied with the practical aspect of
governance-law, economics, and military strategy.*” Such texts reflect the pragmatic
style of statecraft, in which so often the need for flexibility and pragmatism is
emphasized in legal and administrative affairs.

Kautilya’s Arthashastra, for example, discusses many legal questions, such as how
to penalize false witnesses, and very often takes more moderate positions compared
to the sevete penalties recommended in some Dharmashastras.” K.P. Jayaswal seems
to extend this effort of the Manusmriti as an attempt to subordinate the Arthashastras
to the Dharmashastras - an effort reflective of the larger religious-secular tension in
ancient India. Yet, this is not an unproblematic argument. Take the case of the
Mahabharata, that epic which is also a text dealing with law and polity: it does not
subordinate the Arthashastra to the Dharmashastra. 1t often assumes both as
authoritative, depending on the context.

Through this, Arthashastra has had a deep influence on political thought and
governance in ancient India.”" It shaped the way rulers in ancient India approached
the problems of statecraft and administration. Most serious has been the inspiration
of pragmatism, strategy, and the pursuit of ar#ha buoyed by Kautilya against the
purely moral and ethical inspirations of Dharmashastra.’* Most influential, perhaps,
were Arthashastra’s lessons on diplomacy, espionage, and military strategy, which
gave rulers the wherewithal to navigate ancient India’s complex and often
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inhospitable political topography. Kautilya’s ideas on the role of the state, the
importance of economic prosperity, and the need for efficient administration have
continued to resonate in Indian political thought, influencing the way modern Indian
leaders approach governance and statecraft. The legacy of Arthashastra is replicated
in the modern Indian practice of the primacy of politics, where every realistic
consideration often precedes ideological or moral contemplation.”

That the Arthashastra ever enjoyed equal or greater authority than the Dharmashastra
negates any thesis of an overarching Brahminical hegemony over the legal tradition.”
It indicates that, at least during the existence of such works, secular and religious
laws had considerable independence from each other.” The Arthashastra
commanded respect perhaps for the worldly wisdom that underlay their principles
and policies, while the Dbarmashastra commanded authority because they supplied
the moral and spiritual guidance.”

The relationship between Dharma and Artha in ancient Indian thought

The interaction between Dharma and Artha, between Dharmashastra and Arthashastra,
respectively, indicates the concern of both moral precept and pragmatic realism
inherent in ancient Indian thought.”” Wheteas Dbarmashastra proselytizes adherence
to ethical principles and maintenance of social order, Arthashastra presumes material
success and power as necessaty for stability and prosperity of the state.” In this
context, Dharma and Artha are not oppositional, competing entities but
complementary forces that need to balance each other for the benefit of society.
In the process, the king has the onus of protecting Dharma; yet, he has to be
pragmatic and tactical in his moves concerning the security and well-being of his
kingdom.” This is further evidenced by the concept of ‘Rajadbarma,’ ot the duty
of the king, in which ethical laws of Dharmashastra are combined with strategic
measutes from Arthashastra.™ The relation between Dharma and Artha undetlines
the holistic nature of ancient Indian jurisprudence, where moral and practical

considerations go hand in hand in the governance of society.!
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A. Judicial process in the Arthashastra: An Insight

Arthashastrais the most comprehensive treatise on political economy and statecraft
and is attributed to Kautilya, or Chanakya. For all practical purposes, it gave a
systematically worked-out approach to governance in the administration of justice.

®  The Role of the King: In the main role, according to Arthashastra, the
king personifies the power of the state."” His responsibilities include such
tasks as protection for his subjects and administration of justice, either by
conducting cases in person or entrusting his appointed officials with such
duties.

®  Delegation of Judicial Powers: Though the king is considered the
supreme authority, still Arthashastra significantly established the principle
of delegation.'” The king delegates a judge, known as pradvivaka, among
other officials responsible for attending to legal matters.'™

®  The officials holding such key positions have to be well acquainted with
and conversant in the laws and their judgment, which is to be given in a
fair and non-arbitrary manner.

® Legal Procedure: The Arthashastra contains elaborate procedures on
the conduct of trials, examination of evidence and witnesses, and in
extreme cases, torture was to be used to extract the truth.'” Essentially,
this would involve a fair trial for the purpose of maintaining order in
soclety.

® Law as a Tool of Governance: In the text, law is viewed pragmatically
as a tool of governance to maintain the king’s authority and ensure social
stability. The dispensation of justice is directly related to the ruler’s duty

of sustaining Dharma, or moral law, and order.'”

B. Judicial Process in the Dharmashastra : An Insight

Dhbarmashastras are ancient texts laying down the laws governing personal and social
behaviour based essentially on the concept of Dharma or righteousness.

®  Role of the King: Dharmashastras regard the king as the protector of
Dharma. However, the latter places greater emphasis on the king’s duty to
enforce moral and religious laws than the more practical and
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administrative aspect developed by the Arthashastra. The judicial role of
the king was considered divine wherein his judgments were guided by
Dharma."

®  Society and Justice: The Dharmashastras bring to the forefront that in
the administration of justice, local communities, guilds, and assemblies
also played an important role.'” Such bodies could exercise their own
jurisdiction to settle disputes internally, with the king’s court being a place
of appeal or intervention in setious matters.'”

® Legal Procedures: Dharmashastras prescribe procedures for the
administration of justice. Much stress has been laid on ritual purity,
character of witnesses, and on moral consequences of judicial decisions.
He is advised to consult learned Brahmins and other respectable figures

of the society before reaching a decision.""

HEENH fageTey Teut: He Ui |
Tt ge faefia: wfav qumg !
Word-by-Word-Meaning - o8N, (vyavahirin) — legal proceedings/disputes; fag&]
(didrksub) — desiring to see/inspect;  (#4) — then/indeed; STEHO: (brahmanailh) —
with Brihmanas*as; 98 (suba) — together/along with; Ta (parthivah) — the
king; IR (mantrajiaib) — with counsellors/” knowers of counsel”; Hf=f:
(mantribhih) — with ministers; 9 (c2) — and; T (eva) — indeed /just; T d: (vinitah)
— humble/disciplined /modest; Y= (praviset) — should enter; G (sabhin) —

the assembly/court

Meaning - Desirous of investigating cases, the king shall enter the court, with a
dignified demeanour, along with BrahmaG*as and councillors, versed in counsel.

®  Justice and Dharma: In the Dbarmashastras, justice was inseparable from
Dharma-an idea that defined both legal norms and moral duties.'”” The
very administration of justice is thus a preservation of the cosmic, not
only social, ordet.

C. Arthashastra and Dharmashastra: Comparative insights

While both Arthashastra and Dbharmashastra recognized the significant role of the
king in administering justice, there are certain differences. Arthashastrais more realistic
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and related to the state’s power and efficiency, whereas Dbarmashastra has more
moral and religious orientation. While the Ar#hashastra reflects more as a centralized
system of justice, where the king and his officials were directly involved with the
adjudication of cases, the Dharmashastra integrates a more decentralized approach

involving local bodies and the king playing a final arbiter.'”?

While in the Arthashastra, law is a means to the ends of governance, in the
Dhbarmashastra, it is an expression of Dbarma, and the king’s judicial power is above
all expressive of his moral authority. In general, these texts detail an interesting
representation of the judicial conception of power as it was thought of and
employed within ancient India-the .Athashastra being more practical regarding the
operation of governance and the Dharmashastra concerning itself more with the
ethical and religious dimensions of law.

IV. Conclusion

It has been a dynamic process wherein the growth of judicial power reflects the
transformations in political structures, social values, and legal concepts. From the
divine kings of ancient Egypt, the citizen juries of Athens, the centralized royal
courts of medieval England, to the sophisticated legal theories of ancient India,
the emergence of judicial power reflects an interaction between authority, legality,
and morality in all its complexity. Knowing this history serves to contextualize the
nature of justice and how it works in a legal system, historically and within different
cultures. Religion, ethics, and law are normally one big admixture in most of the
old legal systems of every country. The basis for this integration had been that law
was essentially an expression of godly will, and adhering to the law implied carrying
out one’s religious and moral duties. This integration, however, has come under a
fair share of criticism, more so in the modern day, with increasing calls for secular
legal systems anchored on reason and universal principles.

Whereas separation of religion, ethics, and the law in contemporary life would
suggest the reception of progress, it should also be put into its historical and
philosophical perspective within which religion, ethics, and law had been united.
Thus, the debate over what place, if any, that religion and ethics play in the law
remains a debated controversy and reflects the tension between tradition and
modernity, between moral values and legal principles. As societies evolve, the
relationship between these domains is likely to continue to be a point of debate
and reflection that will shape the future of legal and moral thought.

In this situation, the Bharatiya jurisprudence reflect the diverse dimensions of an
integrated perspective on governance and social order in ancient India. The
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positioning of the Dharmashastras in relation to the Arthashastras tells something
about the more general interrelation between religion, law, and politics in ancient
Hindu society. The Dharmashastras and Arthashastras neither should be viewed in
isolation nor as clearly antagonistic agencies. The role of Manusmriti in this regard
becomes very important. Whether seen as an attempt to consciously mould secular
law to serve the Brahminical interests or unconsciously acting as a mirror to a
changing legal and social environment, the Manusmriti remains one of the most
essential texts to those who wish to understand the growth of Hindu law. Such
assimilation of the secular and religious elements provides an explanation for the
recognition of the need towards an all-inclusive legal system which would cater to
the material and spiritual requirements of society.

The legacy of Dharmashastras and Arthashastras, was to hold their own in the wake
of constantly changing social conditions yet not be severed entirely from their
roots on grounds laid by moral and ethical tenets that had underpinned Hindu
society. The teachings of Dbharmashastra and Arthashastra stand to this day, guiding
modern expositions on the interpretation of law and ethos, offering lessons in
how legal systems maintain a balance between the demands of justice with moral
and spiritual direction. It reflects the perpetual tension between the secular and the
religious that persists to this date on issues regarding the role of law in society. The
complex interplay in the way morality and pragmatism interact with governance
tinds special mention in the continuing relevance Dharmashastra and Arthashastra
have to Bharaitiya jurisprudence. The insistence of Dbarmashastra on Dharma as the
basis of law and justice produced the moral and ethical dimensions of Hindu law,
while Arthashastra has contributed to practical statecraft and governance.

This, in sum, provides a comprehensive view of ancient Bharatiya jurisprudence,
wherein the morality of principles and the practicality of measures both become
necessary for the benefit of society. This means Dharma has been integrated into
the laws so that justice would not only be conducted through following due process
of law but also through higher moral principles. On the other hand, teachings of
Abrthashastra will provide the ruler with all the necessary measures required to
negotiate the complexities of governance. Thus, the traditions of Dharmashastra
and Arthashastra continue to inform Indian legal and political thinking, holding
together normative commitments to Dharma with pragmatic concerns of
governance.
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Abstract

This paper explores the connection between the Indian Knowledge System (IKS)
and contemporary legal ethics. Ancient Indian texts like the VVedas, Upanishads,
Dharmashastras, and the Arthashastra contain rich legal and ethical wisdom that
emphasized truth (Satya), non-violence (Abimsa), justice (Nyaya), and duty (Dharma).
These principles guided personal and legal conduct and aimed to ensure societal
welfare and moral governance. The paper argues that while colonial rule introduced
Western legal practices and sidelined traditional systems, the ancient Indian approach
to law, rooted in ethics and morality, remains highly relevant today. Contemporary
legal challenges, such as corruption, inequality, and moral conflicts, demand solutions
grounded in both law and ethics. The IKS can provide timeless guidance for dealing
with these modern issues. Important schools like Nyaya and Mimamsa contributed
rules of logic and interpretation that are still useful in understanding legal texts.
Traditional stories of kings like Harishchandra and Shibi Rana illustrate how moral
duty and justice were valued in ancient times. The paper also connects traditional
values with current practices like Public Interest Litigation (PIL) and Corporate
Social Responsibility (CSR), showing how ancient wisdom continues to shape
modern legal systems. The study encourages legal professionals and educators to
integrate traditional principles with current legal education and practice. However,
it also acknowledges that ancient systems had limitations, especially around gender
and caste. A careful and balanced approach is needed to apply these principles
today.

Keywords: Dharma, 1egal ethics, Indian Knowledge System, Justice, PIL, CSK
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V. Ancient Systems: Strengths and Limitations
VI. Conclusion

I. Introduction

THE INDIAN knowledge system (bereinafter referred as ‘IKS’) has an important
and extensive heritage, and stands as a testament to the rich history of the Indian
subcontinent. Over the millennia, this system encompasses a vast array of disciplines,
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including philosophy, science, medicine, arts, and, notably, law and ethics. The legal
philosophies that are within ancient Indian texts such as the Vedas, Upanishads,
Dhbarmashastras, and the Arthashastra, reveal intricate and sophisticated understanding
of justice, morality, and governance that continues to influence contemporary
thought.!

In recent years, there has been more of an interest in revisiting these traditional
knowledge systems, particularly within legal ethics. This resurgence is due to a
desire to reconnect with the philosophical foundations that used to guide societal
conduct and to explore their relevance in addressing modern ethical dilemmas.
Contemporary legal ethics guides the conduct of legal professionals and institutions,
often facing challenges that transcend mere legal formalities, encompassing broader
ethical and moral considerations. In this way, the principles derived from the IKS
give good insight that can enrich the current understanding and practice of legal

ethics.

Ancient Indian legal traditions were characterized by a holistic approach, integrating
ethical principles with legal norms to ensure justice and societal welfare. The concept
of Dharma, central to these traditions, pressed on the duty to uphold righteousness
and moral order. The epic Ramayana, enshrines the tenets of Dbarma (righteousness).
The protagonist Ramza, an avatar of Lord I zshnu, lived his life as Maryada Purushottam
(Ideal person with a supreme personality) and he always followed the rules of
dharma. That is the reason Indians consider him heroic. The Ramayana emphasises
on dharma and righteousness.”

37T T g u end eifaay s |
e fg van < o o gafa: 1

Word-by-Word-Meaning - 38 (ahub) — “(they) say/declare”; §eq (satyam) — “truth”;
& (b)) — “indeed/ certainly”; T (paramam) — “supreme/highest”; ¥ (dharman)
— “dharma; righteousness/duty/law”; 9H{a&: (dbarmavidah) — “knowers of
dharma, jurists/wise”; (janih) — “people/persons”; HA-HNAA (satyam dsritya) —
“having resorted to truth; relying on truth”; & (b)) — “indeed”; 941 (mayd) — “by
me”; &H (tram) — “you”; A (ca) — “and”; &9 GAA: (dbarma-prabodhitah) —

“instructed/awakened in dharma; taught the principles of dharma.”

1 Pandurang Vaman Kane, History of the Dharma Sastra 28-36 (Bhandarkar Oriental Research
Institute, Pune, Vol II Part 1, 1941).

2 Valmiki Ramayana, Ayodhya Kanda, Sarga 14, Shloka 3 Translation, available at: https://
www.valmiki.iitk.ac.in/content?field_kanda_tid=2&language=dv&ficld_sarga_value=
14&field_sloka_value=3 (last visited on November 12, 2025).

3 Ayodhyakanda, Sarga-14, Shloka-3.
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Meaning - Those conversant with Dbarma (righteousness) say that truth is a great
virtue. By following the truth, I have enlightened you about your Dharma (duty).

Similarly, principles such as Nyaya (justice), Abimsa (non-violence), and Satya
(truthfulness) were not only abstract ideals but practical guides for legal and ethical
conduct. These principles were carefully documented and practised. This reflected
a deep commitment to ethical jurisprudence. The advent of British colonial rule in
the 19" century introduced major changes to the Indian legal landscape. The
imposition of English common law and the subsequent hybridization of legal
systems often marginalized old legal traditions. This colonial legacy has left a
complicated and sometimes contentious legal framework that is still evolving.
Currently, there is a compelling need to critically examine and integrate traditional
Indian ethical principles with contemporary legal practices in order to create a
more inclusive as well as a morally grounded legal system.*

This paper aims to delve into the rich intersection between the IKS and contemporary
legal ethics. This way the historical context of ancient Indian legal philosophies;
their ethical foundations; and their potential applications in current legal practices,
make this paper seek to offer a nuanced perspective on how traditional wisdom
can inform and enhance contemporary legal ethics. The study will also address the
challenges and criticisms of integrating these systems, providing a balanced view
that acknowledges both the strengths and limitations of traditional and modern
frameworks.

It will be not merely academic but also a practical endeavour to bridge the gap
between ancient wisdom and modern exigencies. As the legal profession deals
with ethical issues in an increasingly complex and globalized world, the timeless
principles of the IKS can offer a valuable compass. By looking back on the ethical
and moral insights of the past, contemporary legal practitioners can manage the
challenges of today with greater integrity as well as foresight.

II. Historical Context
Overview of Traditional Indian Knowledge

Ancient Indian knowledge is found in a variety of texts, including the 1 edas,
Upanishads, Dbarmashastras, and Arthashastra. These texts provide good insights
into various aspects of life, including law, ethics, politics, and philosophy. The key
texts in IKS have significant relevance for understanding and integrating traditional
principles with contemporary legal ethics. The ledas, being the oldest and

4 Mitra Sharafi, Law and ldentity in Colonial South Asia: Parsi I egal Culture, 1772-1947, 68 (Cantbridge
University Press, 2014).
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authoritative scriptures, form the foundation of Hindu law and ethics, providing
a good framework for moral and legal conduct. The Upanishads delve into the
reality and ethics of human actions, offering particular insights into the nature of
duty and righteousness. The Dbarmashastras are treatises and they lay down laws
for legal and ethical practices across various areas of life, guiding individuals and
society to maintain order and justice. Additionally, the Arthashastra, written by
Kautilya (Chanakya), is a seminal text on economic policy, statecraft, and military
strategy, reflecting the sophisticated understanding of governance and ethical

statecraft in ancient India.

TS Y@ U U o f&d feaw)
ety feaw u=: g g e fega e

Waord-by-Word-Meaning - SSUGE (praji-sukhe) — “in the happiness of the subjects”;
Hd (sukham) — happiness/well-being”; T=: (rdjiiah) — “of the king”; TSHM
(prajinim) — “of the subjects”; ¥ (ea) — “and”; T&d (hite) — “in the welfare/
benefit”; T€aH (hitam) — “the good / benefit”; T (nd) — “not”; TCHTE

(dtma-priyam) — “what is pleasing to oneself ”’; T6dH_ (hitam) — “good / beneficial”;
TR (rdjiah) — “of the king”; IS (prajandm) — “of the subjects”; q (1) —
“rather / indeed”; f&d (hite) — ““in (their) welfare”; TedH (hitam) — “(is) the good/

the right course.”

Meaning - In the happiness of his subjects lies the king’s happiness; in their welfare
his welfare. He shall not consider as good only that which pleases him but treat as

beneficial to him whatever pleases his subjects.

Paired, these texts offer a rich repository of knowledge and ethical guidelines
which will inform and enhance modern legal practices.® The principles of justice
and law in ancient Indic legal philosophy are well known for their comprehensive
consideration of moral matrices and factors. Very important to this framework is
the concept of Dharma, and that encompasses, duty and righteousness, guiding
both personal conduct and legal obligations. Another key principle is Nyaya, which
focuses on treatment and justice, integrating both legal and ethical dimensions to
make sure fairness and equity. Along with this, A7#ha addresses material needs and
emphasises the welfare of the state and its people. Together, these principles create
a holistic approach to justice and law, which balances the ethical considerations

with practical governance.’

5  Arthashastra, Book I, Chapter 19.
John Brockington, The Sanskrit Epics 98 (Brill Academic Publication, 1998).

Manuel Velasquez, Claire Andre, ez al, “Justice and Fairness” Markkula Center for Applied
Ethics, August 01, 2014, available at. https:/ /www.scu.edu/ethics/cthics-resources/ethical-
decision-making/justice-and-fairness/ (last visited on August 01, 2025).
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The British colonial regime saw radical changes introduced in the Indian legal
scenario. Colonial policy imposed English common law and, in so doing, displaced
numerous traditional practices leading to a legal hybridity that frequently devalued
indigenous knowledge. During the colonial era, British law frequently clashed with
Indian customs and beliefs in a complex dance between Western legal standards
and indigenous moral concerns. This section describes the difficulties and results
of this hybridization process.

Indian Knowledge System

India has a rich intellectual tradition facilitated by various schools of thought that
have significantly contributed to epistemology. Key schools include Nyaya, the
Indian school with the most ancient origin in the history of philosophy, one of
India’s oldest schools of logic and epistemology. Nyaya denounces blind belief or
faith as the sole way for human beings to reach truth, emphasizing reason and
evidence. Another important school is Mimamsa, which emphasizes ritual and ethical
duties while supporting the supremacy of the I'edas.® Iedanta focuses on metaphysics
and the nature of reality. It also focuses on concepts like reincarnation, and
emphasizes duty and righteousness. These schools together enrich India’s
philosophical landscape, and offer a unique insight into the pursuit of knowledge
and truth.’

Mimamsa Rules and Principles of Interpretation

Jaimini’s Sutras fully address the rules of interpretation concerning two main questions:
determining the meaning and interpretation of words and sentences and ascertaining
their precise legal character. These rules and principles are classified into five
categories: elementary principles or axioms of interpretations, general principles
for interpreting words and texts, specific rules and settled points known as Nyayas,
broad general principles regarding the application of texts, and rules specifically
related to the character and interpretation of Smriti texts and usages.

Within the Mimamsa paradigm, the six axioms of interpretation serve as fundamental
principles. Sarthakya stresses the need for each word and sentence to have a function,
so as not to make any element unnecessary or inconsequential. aghava prefers
shorter, simpler structures. According to Arthaikatva, a word or statement shouldn’t
have two meanings in one context. According to Gunapradhana, when a subordinate
concept conflicts with a primary idea, the former should be modified or ignored.
This is commonly exemplified by the proverb “the great and the small fish,” which

8 J. Gonda, Vedic Literature: Sambitds and Brihmanas (Harrassowitz, 1975).

9 Kalwala Jyothi, “Concepts of Vedanta and their relevance to modern human development” 9
International Jonrnal of Humanities and Social Science Invention 72-74 (2020).
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states that the greater idea always wins out. Samanjasya advocates applying potentially
contradictory texts to diverse settings and purposes in order to reconcile them
rather than jumping to conclusions about inconsistencies too quickly. Finally, I7&a/pa
allows for the adoption of one of the contradictory matters at the interpreter’s
discretion when a real contradiction is unavoidable, suggesting that reason and

justice should guide the choice, but only as a last resort.

These principles provide a robust framework for interpreting the Iedic texts and
have been widely recognized and applied in various systems of law. The Mimamsa
rules offer a structured approach to legal interpretation, ensuring that texts are
understood and applied consistently and meaningfully, reflecting their intended

purpose and preserving their integrity."

III. Integration of Ethics and Law
Ethical Foundations

The legal systems of ancient India were closely linked to ethical concepts,
guaranteeing that laws fostered ethical behaviour and the well-being of society.
Abimsa (non-violence), a basic ethical value governing both individual behaviour
and legal institutions, was one of the key ideas.
JAfEaT Teaa A dted WA |
fEar wrer o ¥ o v wiafea:
T heall WS G Uaed=1 wgwa: 1!

Word-by-Word-Meaning - SAEH (ahimsd) — non-violence; non-injury; Heda=q,
(satyavacanam) — truth-speaking; speaking what is true; HAYd-f&d (sarva-bhiita-
hitam) — the welfare of all beings; TH (param) — supreme/highest; SATEHT (abimsai)
— non-violence; TH: (paramah) — highest/supreme; 9H: (dharmah) — dharma;
righteousness, duty; 9 (sah) — that (i.e., non-violence); ¥ (ca) — and; T (sarye) —
in/upon truth; WAfSA: (pratis’thitah) — established; grounded, founded; e
(satye) — in truth; upon truth; Sl (krwd) — having made; having established;
AR (pratis*thim) — a foundation/basis; § (##) — indeed/rather; TEd=
(pravartante) — set in motion/proceed/operate; WITWA: (pravrttayah) — activities;
courses of conduct; undertakings.

Meaning- Virtuous men are always kind to all creatures, and well-disposed towards
regenerate men. They abstain from doing injury to any creature, and are never

10 Tshering Choden Bhutia, “Ancient Indian Rules of Interpretation and Its Relevance in
Contemporary Society” 6(3) International Journal of Multidisciplinary Research 2582-2160 (2024).

11 Krishna Dvaipayana V'ydsa, Mabdibhdrata, Vana Parva 3.198-199.
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rude in speech. Those good men who know well the consequences of the fruition
of their good and evil deeds, are commended by virtuous men.

Truthfulness, or satya, was regarded as a crucial attribute in court cases and judicial
behaviour, guaranteeing the integrity and honesty of the legal system.

In the recent case VVenkata Rami Reddy~. The State of Telangana,” the court held that:"

The Indian society has long been founded upon the fundamental
value of truth (satya), a concept that transcends mere honesty to
embody a proud adherence to righteousness, authenticity, and moral
integrity. Satya is one of cardinal principles of Indian philosophy,
enshrined in texts such as the Upanishads, the Bhagavat Gita, and
reaching of great Indian Leaders like Mahatma Gandhi. In its essence,
truth in Indian society is not just about speaking factual words but
living in harmony with the universal law of justice, ethics, and moral
conduct. It represents the pursuit of the highest reality, aligning one’s
actions, thoughts and words with the divine order and moral law. the
significance of satya is seen in the importance its holds in everyday
life. From the ancient scriptures to cultural practises, the commitment
to truth has been the cornerstone of Indian ethics. In the modern
context, the reverence for Satya remains integral in ensuring the
integrity of social, legal, and political systems, reinforcing the
importance of truth in upholding justice, human dignity, and collective
progress. This case depicts a classic example how such a cherished
basic value by Indian Society for centuries has been put under carpet
by petitioner.

Karma, or the law of cause and effect, strengthened moral responsibility and
accountability by motivating people to act morally when they were aware that
their choices had repercussions. Together, these tenets ensure that the legal system
served as a moral foundation for the overall improvement of society rather than
merely a collection of regulations." The Bribadaranyaka Upanishad in chapter 4.4.5

states:
FATHT FATAR qAT Wafer |
AreeRRT wresafa araeR arar wafa
Word-by-Word-Meaning - -1 (yathi-kari) — “as one acts/according to one’s
deeds”; AA-AN (yathi-cird) — “as one conducts oneself/according to one’s

12 Writ Petition No. 163 of 2025 (High Court of Telangana).
13 Id, at para 1.
14 Swupra note 4.
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conduct”; AT (fathd) — “so/in that way”; WaIfd (bhavati) — “becomes/is”’; FYHRT

(sddbu-kariy — “one who does good/righteous acts”; ®Y: (sddhub) — “good/
virtuous (person)”; WA (bhavati) — “becomes”; T~ (pdpa-kari) — “one who
does evil/sinful acts”; 99: (papah) — “evil/a sinner (lit. ‘evil one’)”; WeIfd (bhavati)

— “becomes.”

Meaning- As it does and acts, so it becomes; by doing good it becomes good, and
by doing evil it becomes evil—it becomes virtuous through good acts and vicious
through evil acts.

Evolution of Legal Ethics in India

The evolution of legal ethics in India can be traced back to the traditional principles
enshrined in ancient texts, transitioning through colonial influences, and culminating
in the modern ethical frameworks governing legal practice today. During the colonial
period, British legal principles heavily influenced Indian law. The introduction of
the Indian Penal Code and the establishment of the formal judiciary system marked
a shift from traditional practices to Western legal norms."

Post-independence, India sought to integrate traditional values with modern legal
standards. The Bar Council of India, established under the Advocates Act of
1961, plays a pivotal role in regulating legal ethics and maintaining professional
standards among lawyers.'¢

" What Constitutes L egal Ethies Today

Legal ethics today encompasses the professional responsibilities and moral conduct
of legal practitioners. It includes principles such as confidentiality, integrity,
competence, and the duty to uphold justice.'” Modern professional norms have
replaced ancient ethical frameworks in the development of legal ethics in India. A
significant advancement in legal practice and professional ethics is the Advocates
Act,'” which created the Bar Council of India and specified the code of conduct
for advocates. Judicial reforms have also been put into place to improve ethical
standards and modernise the judiciary, making sure that the legal system remains
grounded in ethical values even as it changes to meet modern demands. This change
is an amalgamation of traditional principles and contemporary laws to maintain
honesty and responsibility in the legal industry."

15 Ibid.

16 Chunuram Soren, “Legal Education in India: An Analytical Study” 8 International Journal of
Research and Analytical Reviews 935 (2021).

17 Karl H. Potter, The Encyclopaedia of Indian Philosophies 24-27 (Princeton University Press,
1977).

18 The Advocates Act, 1961 (Act 25 of 1961).
19 Supra note 9.
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Intersections Between Indian Knowledge Systems and Contemporary Legal
Ethics

While there are many similarities between the Indian and Western legal systems,
there are also important philosophical and cultural distinctions. Indian legal ethics
frequently draw from ancient texts and cultural values, placing a strong emphasis
on Dharma and community welfare. This contrasts with Western legal ethics, which
are primarily influenced by concepts of individual rights and justice as fairness,
reflecting philosophical traditions from thinkers like John Stuart Mill and Immanuel
Kant.®

Due in great part to their emphasis on moral rectitude, justice, and the well-being
of society, ancient Indian concepts continue to have significant relevance in modern
legal ethics. Comprising duty, righteousness, and law, the notion of Dharma ofters
a comprehensive approach to ethics by combining individual, occupational, and
social duties. This idea emphasises the value of moral obligation and moral behaviour
in a variety of spheres of life, including the practice of law.*' Since Dharma
emphasises moral obligation and moral behaviour in all spheres of life, it is a good
fit with contemporary legal ethics. It promotes a strong feeling of accountability
and righteousness, which should be evident in the practice of law through upholding
moral principles and integrity on a personal level.

In addition, traditional Indian ethical principles can be modified to fit modern
legal procedures in order to tackle new issues. Law decision-making procedures
that take into account values like compassion, communal welfare, and moral
obligation ensure that legal ethics continue to be in line with both conventional
wisdom and contemporary requirements.” Compassion in legal ethics ensures that
the legal system is humane and takes into account the wider effects of legal decisions
on people and communities. This method not only demonstrates a strong dedication
to justice and improves the efficiency and equity of the judicial system.”

20 Wayne P. Pomerleau, “Western theories of Justice” Internet Encyclopaedia of Philosophy,
available at: https:/ /iep.utm.edu/justwest/ (Last visited on November 13, 2025).

21 S. P. Sathe, Review on “Alternatives in Development: Law: The Crisis of the Indian Legal
System by Upendra Baxi” 18 (32) Economic and Political Weekly 1388 (1983).

22 Manuel Velasquez, Dennis Moberg, ¢tal, “A framework of ethical decision making” Markkula
Centre for Applied Ethics 2021, available at: https:/ /www.scu.edu/ethics/ethics-resources/a-
framework-for-cthical-decision-making/ (Last visited on November 13, 2025).

23 Susan A. Bandes, “Compassion and the Rule of Law” 13 International Journal of Law in Context
185 (2017).
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Case Studies and Applications

Modern legal cases in India have occasionally referenced ancient principles,
demonstrating their enduring relevance and applicability.

® Environmental Jurisprudence

The Indian judiciary has drawn on traditional principles to address contemporary
environmental issues. The principle of sustainable development, akin to the ancient
concept of respecting nature, has been upheld in several landmark judgments.*

" Social Justice

The Supreme Court of India has invoked principles of social justice rooted in
ancient texts to advance the rights of marginalized communities. This includes the
application of equitable principles in cases related to affirmative action and social

welfare.?

This section examines historical legal cases from ancient India, illustrating how

ethical principles were applied in practice. Examples include:
Case of the Righteous King
" Harishchandra

King Harishchandra’s case serves as an example of ancient Indian law. Harishchandra
was renowned for his unwavering commitment to justice and truth. According to
tolklore, King Harishchandrawas well-known for his fidelity to Dharma and suffered
greatly on behalf of justice and the truth. The tale of Harishchandra is told in great
length in a number of literatures, such as the Mababharata and many Puranic texts.
Despite experiencing significant personal grief, he had previously vowed to hand
up his kingdom to the sage Vzshwamitra. Harishchandra sold himself and his family
into labour in order to fulfil his commitment. Ethics and altruism were highly
prized in the legal systems of ancient India. The moral dimensions of the custom
are brought to light by this instance.*

" The Trial of Shibi Rana

Another significant case is that of King $44bi, known for his exceptional sense of
justice. In this tale, a dove seeks refuge with S4ibi, pursued by a hawk. The hawk

demands its prey, and Shibi offers his own flesh equivalent to the dove’s weight to

24 8. Jagannath ~. Union of India (1997) 2 SCC 87.
25 Indra Sawhney ~v. Union of India, AIR 1993 SC 477.
26 Supra note 4.
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save it. This story highlights the ancient Indian legal principle of protecting the
vulnerable and the king’s role as a protector of all beings.”’

® The Wisdom of Vikramaditya

King Vikramaditya’s court was famous for its justice and fairness. Numerous stories,
known as the 1ikramaditya tales, describe how he resolved disputes with wisdom
and impartiality. One such story involves two women claiming to be the mother
of the same child. Vikramaditya’s clever strategy to identify the real mother
demonstrates the king’s commitment to justice and the application of ethical
reasoning in legal decisions.”

IV. Contemporary Legal Ethics

Legal ethics today is the code of conduct that governs the professional behaviour
of lawyers and judges. This includes principles such as integrity, confidentiality,
impartiality, and the duty to provide competent representation to clients. Legal
ethics make sure that legal practitioners adhere to high standards of professionalism
and contribute to the proper administration of justice.”

The rich ethical traditions of ancient IKS offer invaluable insights into contemporary
legal ethics. By integrating these traditional principles, modern legal practices in
India can achieve a more culturally aligned, morally grounded, and humane
approach to justice. The enduring relevance of ancient concepts such as Dbarma,
combined with the practical applications demonstrated in modern case studies,
highlights the potential for a harmonious blend of tradition and modernity in the

legal profession.”
PIL: Drawing Parallels with Ancient Practices

Public Interest Litigation (P1L) in India represents a contemporary mechanism for
ensuring justice and addressing public grievances through the judicial system. It
allows individuals or groups to seek legal redress on behalf of the public or
marginalized communities, even if they themselves are not directly affected. This
legal approach can be traced back to ancient Indian practices where seeking justice
for the community was a key aspect of societal governance. Ancient texts, such as
the Manusmriti and various Dharmashastras, emphasize the role of rulers and
individuals in protecting and upholding the welfare of society.

27 V. S. Sukthankar, The Mabhabharata: Adi Parva (Bhandarkar Otiental Research Institute, 1957).

28 Hiral Pandey, “Administration of Justice under King [ikramaditya and its reflection on the
contemporary Justice system” 4 Indian Jounrnal of Law and Iegal Research (2023).

29 Supra note 9.

30 V. K. Shekhawat and G. Chauhan, “The influence of Indian epics and Puranas on ethical
values” Advances in Social Science, Education and Humanities Research 61-64 (2025).
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The relevance of PIL is in its alignment with these ancient principles, reflecting a
continuous thread of communal justice and responsibility. By enabling legal actions
that address broader social issues, PIL embodies the traditional Indian ethos of
ensuring that the legal system serves the public interest and contributes to societal
well-being. This connection underscores how historical concepts of justice and
community welfare continue to influence modern legal practices.

CSR: Aligning Business Practices with Principles from Traditional Indian
Knowledge

The modern Corporate Social Responsibility (CSR) has also had an ancient
resonance which is found in the Holy Bbagavad Gita where Lord Shri Krishna preaches
about the nature and consequences of Charity/Donation/Gift given, which is
discussed as:

rereA it TG Sad STIRTHUT |
YT ShIC! & U & ACEI |ifeateh S P!

Word-by-Word-Meaning - QG (détavyan) — “to be given, fit to be given”; i (i)
— “thus”; Iq (yat) — “which”; TFH (dinam) — “gift; giving”; AT (diyate) — “is
given”; SIUHING (anupakaring) — “to one who will not return the favour; to a
non-benefactor”; I (dese) — “in the proper place/context”; I (kdl) — “at the
proper time”; d (m) — “and”; U (pdtre) — “to a worthy recipient”; I (ca) —
“and”; T (taf) — “that”; TEH (dinam) — “giving gift”; Qicdeh (sattvikam) — “of
the nature of sattva; pure”; ®qH (smzrtanm) — ““is regarded/remembered as; is held
to be.”

Meaning- The essence of this sermon is that a gift/charity bestowed as a part of
one’s duty and for which no return is expected, and which is given to a worthy
person at the proper time and proper place is treated and declared as Sazik i.c. a
kind of righteousness/rectitude.

CSR involves businesses adopting practices that contribute positively to society
beyond their profit-making activities. In India, CSR has gained prominence as
companies are encouraged to engage in activities that support community
development, environmental sustainability, and ethical governance. This modern
concept echoes traditional Indian ethical principles found in texts such as the
Abrthashastra and various Upanishads, which advocate for responsible and ethical
behaviour in both personal and professional realms.

31 Bhagavad Gita, Chapter 17, Verse 20.
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CSR reflects a deep-seated tradition of moral responsibility and social welfare by
aligning business activities with values like Dharma and Ahimsa. This connection
highlights how ancient ethical teachings continue to shape contemporary business
practices, bridging traditional wisdom with modern corporate ethics and
demonstrating the enduring influence of IKS on current practices.”

I IR THerdfereaT o I: |
o o uRfeeTe qge T e P

Word-by-Word-Meaning — 3q_(yat) — “‘that which”; § (tu) — “however/but”;
YIUHTAY_ (pratyupakarartham) — “for the sake of a return favour; expecting
reciprocation”; et (phalam) — “reward/result/benefit”; 3fg¥@ (uddhisya) —
“having in view; aiming at”; Al (va) — “or”; T: (punah) — “again/alternatively”;
S (diyate) — “is given”; & (ca) — “and”’; TRIFTRH_ (pariklishtam) — “grudgingly;
with distress/reluctance”; Tq (tat) — “that”; TFH (danam) TSEH_ “gift; giving”;
USTE: (rajasah) — “of the rajasic (passion-driven) kind”; ®JH (smrtam) — “is
considered/held to be.”

Meaning- 1t says a charity given in a grudging spirit and with the object of getting a
service in return or in the hope of obtaining a reward is called Rajasikai.e. a charity
done in the mood of passion.

Relevance to Modern Times and Practical Application

The ethical foundations embedded in ancient IKS remain highly relevant in addressing
contemporary legal issues. The principles derived from texts like the [edas,
Upanishads, and Dbharmashastras emphasize concepts such as justice, duty, and
righteousness, which are essential to modern legal ethics.

® Justice (Nyaya)
In ancient Indian legal systems, the concept of Nyaya’ or justice was not just about
legal correctness but also about moral righteousness. This holistic approach to
justice can address modern legal issues by promoting fairness and equity in the
legal process.”

® Duty (Dbarma)

32 Lokesh Tomar and Salil Seth, “Navigating Corporate Social Responsibility in the realms of
Indian Knowledge system” 15 (01) International Journal of Science and research Archive 356-358
(2025).

33 Bhagavad Gita, Chapter 17, Verse 21.

34 Supra note 22.
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‘Dharma’ or duty is a central tenet in ancient Indian jurisprudence. It encompasses
ethical and moral obligations that individuals and legal practitioners must uphold.
In contemporary contexts, this principle can enhance the sense of responsibility
and ethical conduct among legal professionals.”

" Righteonsness and Morality

Ancient texts emphasize the importance of righteousness and morality in legal
practices. This can guide modern legal ethics by ensuring that legal decisions are
not only legally sound but also morally justifiable.” The integration of traditional
Indian principles, such as ‘Dharma’ (duty) and Nyaya’ (justice), can significantly
enhance ethical decision-making in modern legal practice. These concepts provide
a moral framework that helps practitioners navigate complex ethical situations by
ensuring that their actions align not only with legal standards but also with deeper
moral values. For instance, the principle of ‘Dharma’ emphasizes the duty of
individuals to act in a manner consistent with ethical and social responsibilities,
while Nyaya’focuses on delivering justice faitly and impartially.’’

One concrete application of these principles is in the realm of judicial integrity.
Adopting the ancient principle of Raja Dharma’, or the duty of the ruler, which
mandates fairness, impartiality, and moral righteousness, can strengthen judicial
conduct. By integrating ‘Raja Dharma’ into contemporary judicial practice, the
judiciary can mitigate corruption and foster greater public trust, ensuring that legal

decisions are made with integrity and ethical commitment.”®

" [ egal Education and Training

Incorporating traditional knowledge systems into legal education and training can
cultivate more ethically aware legal professionals. By including traditional Indian
principles in the curriculum, law schools can offer students a broader understanding
of the moral dimensions of law, encouraging a commitment to justice and
community welfare. This approach not only enhances students’ grasp of legal
ethics but also instils a sense of responsibility towards societal well-being. Developing
curricula that integrate studies of ancient texts and their ethical teachings can provide
students with a more comprehensive perspective on legal ethics. This educational
strategy helps future legal professionals appreciate the historical and cultural contexts
of legal principles, preparing them to apply these insights in contemporary legal

35  A.A. Aditi, “Evolution of Indian Legal Concepts: Dharmashastra to Indian Constitution” 5
Indian Journal of Integrated Research in Law 820-825 (2025).

36 Robert Lingat, The Classical Law of India (University of California Press, 1973).

37  Supra note 22.

38  Supra note 33.
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practice. By connecting traditional wisdom with modern legal challenges, this
approach enriches the training process and fosters a deeper commitment to ethical

practice.”’
® Community 1egal Services

Applying traditional principles in community legal services can make sure that legal
aid and support are delivered in a manner that respects local customs and values.
This approach promotes greater acceptance and effectiveness of legal interventions
by aligning them with the ethical and cultural norms of the communities served.
For example, legal aid clinics operating in rural and indigenous communities can
integrate the principles of ‘Nyaya Panchayats’ (traditional village councils) into their
dispute resolution processes. By incorporating these traditional methods, legal aid
services can address disputes in ways that resonate with local values and customs,
thereby enhancing the relevance and impact of legal support. This integration of
traditional principles makes sure that legal interventions are not only effective but
also culturally sensitive, fostering greater trust and cooperation within the
community.*

V. Ancient Systems: Strengths and Limitations

Ancient Indian legal systems are often celebrated for their holistic approach to
justice, which integrates ethical considerations deeply into legal practices. These
systems emphasize moral duty, community welfare, and the role of ethics in ensuring
justice, offering a rich framework that can enhance modern legal frameworks. The
focus on ethical principles such as Dharma and Nyaya reflects a commitment to
aligning legal practices with broader societal values, providing a foundation for a
more comprehensive understanding of justice.

But, ancient systems also face limitations that pose challenges in their application to
contemporary contexts. The rigidity of these systems, coupled with their lack of
inclusivity and contextual relevance, can be problematic. *' The hierarchical and
conservative nature of ancient texts, along with their prescriptive roles based on
caste and gender, highlights issues that may conflict with modern, egalitarian ideals.
These limitations necessitate careful consideration when integrating traditional
principles into current legal practices.*

Modern Systems: Evolution and Challenges

39 Supra note 16.
40 Supra note 4.

41 Supra note 23.
42 Supra note 30.
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Modern legal ethics have undergone significant evolution, focusing on professional
conduct, client rights, and impartiality. These principles are codified and enforced
by regulatory bodies, which play a crucial role in ensuring accountability and
professionalism within the legal profession. The development of these ethical
standards has led to more structured and transparent legal practices, promoting
fairness and integrity in the legal system.

Despite these advancements, modern legal systems face ongoing challenges, including
navigating ethical dilemmas in complex cases, balancing individual rights with
community welfare, and maintaining integrity amid a rapidly evolving legal landscape.
Integrating traditional ethical principles can address some of these challenges by
providing a more nuanced and comprehensive ethical framework. ** By drawing
on historical wisdom, modern systems can enrich their approach to justice and
cthical decision-making.*

® Balancing Tradition and Modernity

Balancing traditional and modern elements requires a thoughtful approach that
honours ancient principles while adapting them to contemporary contexts.
Developing hybrid models that incorporate traditional wisdom alongside modern
legal practices can help achieve this balance. Continuous evaluation and adaptation
of legal practices are essential to make sure that they remain relevant and effective
in addressing current legal challenges.*

Case studies of effective integration can provide valuable insights for legal
professionals. These examples illustrate how traditional wisdom can be modified
to fit contemporary legal situations, offering practical strategies for blending ethical
teachings from ancient systems with modern legal practices. By examining these
case studies, legal professionals can strengthen moral behaviour and advance justice
in a way that respects both historical and contemporary values.*

Challenges and Criticisms

Ancient Indian legal systems, while offering valuable insights into justice and ethics,
are not without their criticisms. One of the primary critiques is their rigidity and
conservatism. Texts such as the Manusmriti, which outline strict codes of conduct
based on caste and gender, have been criticized for recurring social inequalities and
conservative values. These rigid structures often enforced hierarchical norms which
are viewed as inconsistent with modern principles of equality and social justice.

43 Supra note 23.
44 Supra note 21.
45 Supra note 8.

46 Supra note 30.
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One more significant issue is the lack of inclusivity within traditional legal systems.
The roles and duties prescribed by ancient texts frequently marginalized women
and lower castes, limiting their participation and recognition in both legal and
social spheres. This exclusion underscores a fundamental limitation of traditional
systems, whete rigid social norms constrained the rights and roles of certain groups.”’
Such relevance of ancient principles in the contemporary era also presents challenges.
Although the ethical foundations of these principles are robust, the specific societal
norms and prescriptions of ancient texts may not align with modern values and
human rights standards. This disjunction makes it difficult for applying traditional
principles directly to cutrent legal contexts without significant adaptation.*

Integrating traditional knowledge with contemporary legal ethics introduces its
own set of dilemmas. One main issue is balancing traditional values with modern
legal requirements. For instance, the ancient emphasis on community welfare may
sometimes conflict with contemporary notions of individual rights and personal
freedoms. This tension highlights the challenge of reconciling historical principles
with the evolving needs of modern legal systems.”” Adapting traditional ethical
principles to contemporary legal contexts is another complicated task. Legal
practitioners must navigate potential conflicts between ancient moral duties and
current professional ethics, such as confidentiality and impartiality. This process
requires careful consideration to make sure that these traditional principles are
applied in ways that are both relevant and consistent with modern ethical standards.

The practical implementation of traditional principles within modern legal systems
demands thoughtful adaptation. This includes developing frameworks that respect
the core values of ancient traditions while ensuring their applicability to contemporary
legal practices. Effective integration needs creating models that honour historical
wisdom while addressing current legal and ethical challenges.”

To balance tradition and modernity effectively, a nuanced approach is necessary.
Legal practitioners can draw on the ethical foundations of ancient texts, such as
principles of truthfulness, justice, and community welfare, which continues to stay
relevant today. Developing hybrid models that meld traditional and modern elements
can provide help to create a more comprehensive and culturally resonant legal
system. Continuous evaluation and adaptation are essential to make sure that
traditional principles continue to be effective and applicable in the changing legal

47 Supra note 22.
48  Supra note 30.
49 Supra note 16.
50  Swupra note 21.
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landscape. This ongoing dialogue within the legal community helps address emerging
ethical challenges and integrates ancient wisdom with contemporary practice.”

Strategies for Integration

Several tactics can be used to successfully combine old IKS with modern legal
ethics. In this process, training and education are essential. Future legal practitioners
might gain a greater awareness of both historical and contemporary ethical
frameworks by incorporating classical ethical ideas into legal education and
professional training. This strategy makes sure that upcoming generations of
solicitors are knowledgeable about both historic values and modern norms,
contributing to the development of a more comprehensive understanding of legal
practice. Modern legal systems incorporate classical concepts through policy
improvements as well. Enacting legal reforms that integrate moral lessons from
IKS can bring modern legal practices into line with traditional values, strengthening
the ethical underpinnings of the legal system.

These reforms can integrate ideas that advance justice, accountability, and societal
benefit in order to bridge gaps in the current system. Participating in the community
is another crucial tactic. Encouraging communication and cooperation among
academics, legal experts, and communities can help to promote understanding
and the sharing of ideas. Through the engagement of several stakeholders in
dialogues regarding the assimilation of conventional values, legal frameworks can
cultivate more comprehensive and culturally sensitive procedures.™

V. Conclusion

This paper has explored the integration of ancient IKS with contemporary legal
ethics, highlighting the ethical dimensions of traditional legal systems, the evolution
of legal ethics in India, and the intersections between traditional principles and
modern practices. The examination of case studies, both ancient and modern,
demonstrates the enduring relevance of these principles and their potential
applications in today’s legal landscape. Integrating IKS with contemporary legal
ethics offers significant benefits for legal practice. By drawing on the ethical
foundations of traditional texts, legal practitioners can enhance their commitment
to justice, integrity, and community welfare. This integration can also promote a
more culturally resonant and morally grounded approach to legal practice, benefiting
both practitioners and the broader society.

52 Kerstin Knopf, “The Turn Toward the Indigenous: Knowledge Systems and Practices in the
Academy” 60 Amerikastudien] American Studies 179-200 (2015).
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In addressing current legal concerns, this study has looked at the applicability of
ancient IKS. It has done so by comparing and contrasting them with Western legal
ethics, emphasising their usefulness, and critically analysing both ancient and modern
systems. Traditional values can be successfully incorporated into contemporary
legal practice to improve moral decision-making, advance justice, and handle current

issues.

Legal practice can benefit from the integration of traditional ethical ideas into
modern legal ethics since it offers a more comprehensive and culturally relevant
approach. This integration has the potential to strengthen the moral foundation of
legal practitioners, advance equity and justice, and increase public confidence in the
legal system.

Future research could explore additional case studies to further illustrate the practical
applications of traditional principles in modern legal contexts. Comparative studies
between Indian and other cultural legal systems could also provide valuable insights
into the universal applicability of these principles. Additionally, empirical research
examining the outcomes of integrating traditional ethics into contemporary practice
could offer evidence-based recommendations for legal professionals.
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INDIA: POSSIBILITIES FOR A RESTORATIVE
FUTURE
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Abstract

India’s justice system continues to rely heavily on retributive frameworks, yet
meaningful engagement with alternative approaches remains limited. Restorative
justice offers a paradigm shift, viewing crime not only as a legal violation but as
harm that fractures relationships within communities, emphasizing repair over
punishment. While Indian law incorporates restorative principles in certain areas,
such as alternative dispute resolution and juvenile justice, little research has explored
how these ideas are understood or valued by the broader public. This study seeks to
address this gap by investigating justice orientations among Indian law students,
which is a key group of future legal actors. A survey among 192 law students (mean
age 28) in the Delhi National Capital Region was also done using a scale of restorative
and retributive models. Upon carrying out comparative statistical analyses, a
statistically significant and greater inclination towards restorative justice was found.
Considering law students’ position as important stakeholders due to their future
entry into the legal system as lawyers, judges and legal policy makers capable of
implementing change, these results point to greater possibilities for a restorative
future. As a one-of-a-kind study of the justice attitudes of the Indian populace, it
also points to an increased possibility of restorative justice processes being
incorporated and the public’s response being more positive.

Keywords: Reszorative Justice, Retributive Justice, Justice Orientation, Law Students
I. Introduction
II. Conceptual and Philosophical Foundations of Restorative Justice
ITI. Justice Orientations Among Law Students
IV. Conclusion
I. Introduction

LEGAL SYSTEMS across the globe, particularly those rooted in the common
law tradition, predominantly conceive of crime as a violation against the State,
with justice being meted out through punishment proportional to the offense.!
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The Indian criminal justice system is a paradigmatic example of this framework,
largely a holdover from its colonial past, where the primary objective was state
control and the maintenance of order rather than the redressal of interpersonal
harm. This state-centric, retributive model defines crime as a violation of abstract
legal codes thereby positioning the State as the primary victim and demoting the
person harmed to the periphery of the justice process. Within this adversarial
structure, victims are often reduced to the status of a witness, their role instrumental
to securing a conviction but their personal needs for healing, information, and
participation largely ignored. The systemic failures of this inherited model are
manifold and well-documented.?

The Indian judiciary is fraught by immense case backlogs, leading to protracted
and expensive trials that render justice inaccessible for a significant portion of the
population.” Prisons are severely overcrowded, with a disproportionately high
number of undertrials, many of whom belong to religious and caste-based minority
communities,’ languishing in pre-trial detention for years. Thus, the cracks in the
current legal system become evident when those with power are acquitted without
accountability while those who are marginalized face incarceration for crimes that
might otherwise be considered minor.

Furthermore, the focus on punishment as a primary deterrent has proven largely
ineffective in rehabilitating offenders or reducing recidivism, often failing to address
the root causes of criminal behaviour and instead fostering a cycle of crime.

Restorative Justice as a Paradigm Shift

Restorative justice conceptualizes crime as an act that harms individuals and
communities, disrupting personal dignity and social relationships. Its primary goal
is to repair this harm by actively involving all stakeholders in the justice process.
Those most affected by the offense collectively identify the harm caused, determine
the needs that require redress, and establish accountability measures to promote
healing and restore damaged relationships.®

2 India Justice Report 2022 (Tata Trusts 2023) 44-50, available at: https:/ /indiajusticereport.org/
files/IJR%202022_Full_Report.pdf (last visited on Jan. 20, 2025).

3 Ibid.

4 TIrfan Ahmad and Md. Zakaria Siddiqui, “Democracy in Jail: Over-representation of Minorities
in Indian Prisons” 52(44) Economic and Political Weekly 98-106 (2017); National Crime Recotds
Bureau, Prison Statistics India 2023 (MHA 2024) 12-15.

5 Riddhi Dastidar, “Cancel Culture vs Rape Culture, and the Case for Repairing Harm” The
Wire, August 10, 2019, available at: https:/ /thewire.in/rights/cancel-culture-vs-rape-culture-
and-the-case-for-repairing-harm (last visited on Jan. 20, 2025).

6 Howard Zehr, The Little Book of Restorative Justice 40 (Good Books, 2nd edn., 2015).
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Across various stages of procedural justice in India, crime victims often experience
dismissal and invalidation of their suffering. The current mainstream justice system
offers no dedicated forum for victims to share their narratives, seek accountability,
receive recognition, or obtain an apology from offenders as part of their
restoration.” Instead, victims and their families remain peripheral to a justice process
that prioritizes punishing perpetrators over addressing harm. This marginalization
is compounded by the inaccessibility of courts and the burdens of lengthy, expensive
trials, leaving many victims unable to attain justice, even within a retributive
framework.?

Throughout the different stages of procedural justice in the country, victims of
crime face dismissal and invalidation of their experience of harm done. There is
no forum in the present mainstream justice system that allows the victim to express
their narrative of what happened and seek accountability, recognition or apology
from the perpetrator to facilitate their restoration.” In this process, the victims are
sidelined and their definition of justice is never considered. In a post-colonial
democracy such as that of India where most of the laws persist from the colonial
past or have been borrowed from other legal structures.

The Relevance of Justice Orientation

Justice orientation, broadly defined, refers to an individual’s underlying beliefs,
values, and priorities regarding how justice should be conceptualized within society.
It reflects a spectrum of approaches, ranging from punitive or retributive models
that emphasize punishment and deterrence, to restorative approaches that focus
on healing and repair of harm. Justice orientation is deeply subjective which is
often shaped by cultural norms, legal education, lived experiences, and moral
frameworks, and is therefore crucial in understanding how individuals interpret

justice in both personal and institutional contexts.'’

The relevance of studying justice orientation lies in its power to illuminate the
moral underpinnings of legal systems and predict future decision-making by those
who shape and enforce laws. In a country like India, where justice has historically
been tied to punitive traditions and colonial legacies, exploring justice orientation

7 Justice P. V. Reddy, “Role of the Victim in the Criminal Justice Process” 18(1) National Law
School of India Review 1 (2000).

8  M.P.Ram Mohan, Muhammed Faisal, ¢z.a/., “Public Perception of Courts in India: Unmeasured
Gap between the Justice System and Its Beneficiaries” SSRIN, IIM.A Working Paper (2020).

9 T.E Marshall, Restorative Justice: An Overview 20 (Home Office Research Development and
Statistics Directorate, London) 1999.

10 Terrill O. Taylor and Tamba Bailey, “The Restorative Justice Attitudes Scale: Development
and Initial Psychometric Evaluation” 50(1) The Counselling Psychologist 6-39 (2022).
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helps identity pathways for reform that resonate with social values rather than
impose top-down change. Law students, as future lawyers, judges, and
policymakers, hold particular significance because their orientation towards justice
will influence courtroom practices, policy decisions, and the interpretation of justice
norms in years to come. By assessing their orientation, this study sheds light on
evolving cultural attitudes toward justice and the potential receptivity to innovative,
community-centered approaches.

Findings from this research indicate that law students demonstrated a stronger
inclination toward restorative principles over retributive ones, suggesting that, despite
the dominance of punitive paradigms, emerging legal professionals are open to
justice models that prioritize repair, empathy, and community healing. This
preference also reflects a broader cultural shift: in contexts where victims’ experiences
are often marginalized, the inclination towards restoration represents a deeper
commitment to addressing harm in a more inclusive and relational manner.

I1. Conceptual and Philosophical Foundations of Restorative Justice

The modern restorative justice movement is largely rooted in the foundational
principles that posit that crime is fundamentally a violation of people and
relationships and it creates an obligation to make things right. This philosophy is
built upon a triad of core concepts: the harms caused by the offense (to victims,
the community, and offenders themselves), the needs that arise from these harms
(such as the victim’s need for information, truth-telling, empowerment, and
restitution), and the obligations of the offender to address these needs and repair
the harm. The process is inherently participatory, seeking to empower those directly
affected to find a resolution that promotes healing and reintegration over alienation
and punishment."

While these principles have been formalized in Western contexts, their underlying
ethos is not entirely alien to the Indian socio-cultural and philosophical landscape.
The principles of Gandhian thought, for instance, resonate deeply with a restorative
wortldview. Mahatma Gandhi’s philosophies of non-violence (abinsa), forgiveness,
and the belief in the inherent capacity for human transformation align closely with
the restorative emphasis on healing relationships and reintegrating offenders rather
than ostracizing them through punitive measures. Similarly, traditional Eastern
philosophies prevalent in India, such as those found in Buddhism, emphasize
concepts of social harmony, reconciliation, and compassion, providing a fertile
cultural ground for restorative ideals. This suggests that a shift towards a more
restorative system would not be a mere importation of a foreign concept but

11 Swupra note 6.



70 Kamkus Law Journal [Vol.: 8

could be framed as a reclamation and formalization of indigenous values that
were supplanted by the colonial retributive framework.

Restorative justice emphasizes harmony and reconciliation over punishment, aligning
with ancient Indian wisdom. The Rzg I'eda advocates for unity and collective healing:
Hireses W aged | Al WA S|
AT WRT AT Y& FoS11 Sured 1112
Word by Word Meaning - §T=8%8  : move together H: : together TGEA: : speak H: :
together d: your WA : minds SHAM : let them know, be united a: gods YT

share, portion Il : as ‘3@: : of old, previous HSSIHM: knowing, aware IUTEC:
worship, sit together.

Meaning - Meet together, talk together, let your minds apprehend alike; in like
manner as the ancient gods concurring accepted their portion of the sacrifice. This
underlines restorative justice as an age-old call for unity, dialogue, and healing.

Nascent Restorative Practices in the Formal Legal System

Despite the dominance of the retributive model, elements of restorative justice
are present, albeit in a fragmented and nascent state, within India’s formal legal
system. These mechanisms, however, often appear to have been co-opted to serve
the efficiency-oriented goals of the primary retributive framework, creating a
restorative veneer over a fundamentally punitive structure.

" Alternative Dispute Resolution (ADR): Mechanisms such as mediation, arbitration,
and Lok Adalats (People’s Courts) are well-established in India, primarily through
the Legal Services Authorities Act, 1987, and the Arbitration and Conciliation
Act.” These forums prioritize settlement and reconciliation over adversarial
confrontation." However, their application is overwhelmingly concentrated in
civil and commercial disputes. Their use in the criminal justice system is limited
and often depends on judicial discretion rather than a systemic policy, serving
more as a tool to reduce judicial backlogs than to advance a distinct philosophy
of justice.

" Compounding of Offenses: Section 359 of the Bharatiya Nagarik Suraksha Sanhita,
2023 provides a direct statutory gateway for victim-offender mediation (for
brevity, ‘VOM?’) by allowing certain, mostly minor, offenses to be
“compounded” or settled between the parties, leading to the acquittal of the

12 Rig Veda, Chapter 10, Sukta 191, Shioka 2.
13 The Arbitration and Conciliation Act., 1996.

14  Muhammad Asadullah, “Decolonization and Restorative Justice: A Proposed Theoretical
Framework™ 3(1) Decolonization of Criminology and Justice 27-62 (2021).
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accused. While this provision embodies a restorative spirit of mutual resolution,
its scope is severely restricted. The fixed list of compoundable offenses excludes
most serious crimes, thereby preventing the application of restorative principles
precisely where the harm is greatest and the need for healing most profound.
This limitation ensures that for a vast category of crimes, the state’s retributive
mandate remains unchallenged.

®  Plea Bargaining: Introduced into the CtPC in 2005, plea bargaining allows an
accused to plead guilty in exchange for a lesser sentence. While it encourages
the offender to take accountability for the harm caused which is a key restorative
step. Its primary drivers are pragmatic: to provide faster justice and reduce the
caseload of overburdened courts. The process is often more of a negotiation
between the offender and the State, with victim participation being procedural
rather than central to the resolution.

" Victim Compensation Schemes: Both statutory provisions, notably section 396 of
the BNSS, and a series of landmark judicial pronouncements have established
victim compensation as an integral part of the justice process. This acknowledges
the reparative dimension of justice, focusing on the material needs of the victim.
However, implementation remains a significant challenge, with inconsistent
application across states, inadequate awareness among victims about their rights,
and bureaucratic delays often hindering access to these funds.

India has along and rich history of traditional, community-based dispute resolution
mechanisms that predate the colonial legal system and align closely with restorative
principles.”® Systems like the Panchayat (a council of village elders) and the more
tormalized Gram Nyayalayas (village courts) emphasize community involvement,
accessibility, use of local language, and a focus on reconciliation and restoring
social harmony over punishment.' These informal structures conceptualize crime
not as an offense against a distant state, but as a disruption within the community
that the community itself must address. However, a romanticized view of these
traditional systems is untenable.

While they offer a valuable counterpoint to the alienating formalism of the state-
run courts, they are also deeply embedded in the very social hierarchies they are
meant to regulate. Numerous studies and reports have highlighted how these forums
can become sites for the perpetuation of regressive patriarchal and caste-based
power dynamics. Decisions can be influenced by caste and class power, and women
secking justice, particularly in cases of gender-based violence, may face bias and

15 Ibid.
16 bid.
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pressure to compromise. The denial of appeal against a consented decision in
some of these forums further opens the door for the misuse of power, violating
the core restorative principle that any resolution must be voluntary and not coerced.
Therefore, while these indigenous systems offer a cultural blueprint for restorative
justice, their modern application requires critical engagement and significant reform
to ensure they align with constitutional principles of equality and fairness.
Mahabharata offers an ancient guideline for proportional justice:

TUE: IR USTT: Tl gus Tamruwerfa |
U Gy T~ gue o fagaer: 17

Word by Word Meaning- €98: Punishment, authority, discipline ¥ - Rules, governs,
disciplines ST: - Subjects, people, citizens Half: - All, everyone §U8:- Punishment
T4 - Alone, indeed 3Tf¥R&Ifd- Protects, safeguards SUS: -Punishment '{{@'E[— When
others sleep, in times of negligence SIFTf<i - Remains awake, vigilant SUSH_ -
Punishment #¥- Righteousness, justice, moral order fag: - Know, understand 9#T:
- The wise, the learned

Meaning- Punishment disciplines all equally and protects with righteousness; it should
neither be excessive nor too lenient.

The Juvenile Justice System as a Restorative Archetype

In stark contrast to the adult criminal system, India’s juvenile justice framework
stands as the nation’s most comprehensive and philosophically coherent
embodiment of restorative principles. The Juvenile Justice Act,'® (for brevity J]
Act), is explicitly oriented towards rehabilitation and social reintegration rather
than punishment. Acknowledging the vulnerability and amenability to change
of children in conflict with the law, the Act prioritizes their best interests and
focuses on addressing the harm caused rather than solely punishing the
perpetrator.

This restorative ethos has been repeatedly affirmed by the judiciary. In the case of
Re: Exploitation of Children in Orphanages in the State of Tamil Nadu~. Union of India,”
the Supreme Court explicitly observed that meaningful rehabilitation for a child is
impossible unless the fundamental components of restorative justice are
acknowledged and applied. The court thus noted:

17 Mababharat, Shantiparva, Chapter 15.

18 The Juvenile Justice (Care and Protection of Children) Act, 2015.

19 Re: Exploitation of Children in Orphanages in the State of Tamil Nadu ~. Union of India, (2017) 4
SCR 625.

20 Id, at para 45.
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The importance of rehabilitation and social re-integration clearly A
stands out if we appreciate the objective of the JJ Act which is to
foster restorative justice. There cannot be any meaningful rehabilitation.
particularly of a child in conflict with law who is also a child in need
of care and protection unless the basic elements and principles of
restorative justice are recognized and practiced.

The J] Act mandates the establishment of Juvenile Justice Boards (J]Bs) which are
empowered to utilize a range of non-punitive measures, including counselling,
community service, and participation in victim-offender mediation. Scholars and
practitioners have proposed further embedding restorative processes at various
entry points within the juvenile system, such as introducing mediation at police
stations (with adequate safeguards) and using restorative practices within childcare
institutions to strengthen relationships and create an environment conducive to
reintegration. The JJ Act thus serves as a powerful domestic model demonstrating
that a justice system can be legislatively designed around a core philosophy of
restoration rather than retribution.

Restorative Justice and Heinous Crimes

The application of restorative justice to serious and violent crimes, particularly
sexual offenses, represents its most critical and contentious frontier in India. These
offenses are non-compoundable under the BNSS, meaning they cannot be legally
settled through private compromise. In ancient Indian texts, the punishment and
acquittal both being sanctioned by law.*!

Manusmriti argues that:

IITEATE o famierTg ot ;W faq=ad |
YA G o ST TG o foarere 1P

Word by Word Meaning- ST - By punishment, by discipline a1 - Or faHT&iq
- By pardon, by forgiveness @ - Or  -The thief -From theft, &dd- from his
crime TaT=Ad - Is released, is freed STRME@N - Without punishing g - But d -Him,
that thief TSI - The king, ruler ST - Of the thief T -Incurs, attains ThfeaeT
- Sin, guilt.

Meaning - The thief becomes absolved from the theft, either through punishment or
through acquittal. By not punishing the thief, the king imbibes the guilt of the thief.

21  Ganganath Jha, Manusmriti with the Commentary of Medhatithi (Motilal Banarsidass, 3rd edn.,
2016).
22 Manusmriti, Chapter 8, Shloka 316.
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This legal barrier is reinforced by strong judicial precedent and significant socio-
political resistance. The Supreme Court, in landmark cases such as Madanlal,”> and
Shimbhn* has unequivocally condemned any attempts at compromise in rape cases,
viewing them as an affront to the dignity of women and a trivialization of a grave

crime against society.

This stance is strongly supported by Indian feminist scholars and was echoed in
the influential Justice Verma Committee Report of 2013, which was constituted
in the wake of the 2012 Delhi gang rape case. The report categorically rejected
mediation for rape, arguing that such crimes demand the utmost seriousness and
stringent penal consequences. The central critique is that in a deeply patriarchal
society, mediation risks becoming a tool of coercion, where survivors are pressured
by family and community to “forgive” or accept marriage or monetary
compensation as a settlement, thereby reviving oppressive traditional practices and

undermining the survivor’s autonomy and rights.

A seminal qualitative study conducted by the Counsel to Secure Justice Centre and
the Centre for Criminology and Victimology at National Law University Delhi
documented the justice expetiences of adult survivors of child sexual abuse.”
Despite these formidable and legitimate concerns, a growing body of research
suggests that the purely retributive approach also fails to meet the complex needs
of many survivors.” The findings revealed a nuanced set of needs that the formal
justice system is ill-equipped to address. While survivors desired punishment and
safety, many also expressed a profound need for active participation in the process,
a genuine apology from the abuser, answers to questions like “why me?”, and an
assurance that the harm would not be repeated.

These needs become even more complex when the abuser is a close family member,
where the survivor may want the abuse to stop without severing family ties entirely.
The adversarial system, which discourages admissions of guilt and offers no avenue
for dialogue or apology, makes fulfilling these needs impossible. This research
suggests that while restorative justice cannot and should not replace the formal
trial process for heinous crimes, there may be a crucial role for carefully designed,

23 State of Madhya Pradesh v. Madanlal, (2015) 7 SCC 681, 690-92.

24 Shimbbu v. State of Haryana (2014) 13 SCC 318, 324-26.

25  Government of India, “Report of the Committee on Amendments to Criminal Law” (January
23, 2013).

26 Perspective of Justice: Restorative Justice and Child Sexual Abuse in India, NLU Delhi,
available at. https://nludelhi.ac.in/download/publication/2017/Perspectives%0200£%20
Justice.pdf (last visited on Aug. 13, 2025).

27 bd.
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voluntary, and professionally facilitated post-conviction restorative processes that
can supplement the retributive outcome and address the deep-seated psychological
and emotional needs of survivors that are currently left unmet.

III. Justice Orientations Among Law Students

An individual’s “sense of justice” is a foundational moral and political concept,
described by philosophers from Plato to Rawls as a virtue concerned with fairness
and rendering to each person their due. From a psychological perspective, this
sense manifests as “justice sensitivity”’, an awareness of fairness and equity, which
motivates a person to address and correct perceived injustices. This internal moral
compass shapes an individual’s “justice orientation,” predisposing them toward
specific philosophies of justice, such as a retributive focus on punishment or a
restorative focus on repairing harm. Studying this orientation within the specific
cohort of law students is a critical necessity for understanding and shaping the
future of the legal system itself.

Law students are the architects of future legal landscapes. They are poised to
become the lawyers, judges, policymakers, and advocates who will interpret, enforce,
and create the laws that govern society. As such, their fundamental beliefs about
the purpose and meaning of justice are of paramount importance. These orientations
will directly influence their professional actions, from how they advise a client to
the judicial philosophy they apply from the bench.

Research Design and Participants

This study utilized a quantitative, cross-sectional survey design to empirically measure
and compare the retributive and restorative justice orientations among law students
in India’s National Capital Region (NCR). A sample of 192 law students was
recruited using an initial selective sampling method to access various law schools,
followed by a snowball sampling technique where participants shared the survey

with their peers.

The demographic profile of the participants was recorded, focusing on age and
gender. The sample was composed predominantly of men (65.1%). The age
distribution was varied, reflecting the trend of individuals pursuing legal education
at different life stages. The largest cohort (53.6%) was young adults aged 17 to 25,
followed by those aged 26-35 (26.0%), with a notable portion of students aged
36 and above (19.8%). A detailed breakdown is provided in Table 1.
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Table 1
Socio-Demographic details of participants

Demographic Frequency, n (%)
Gender

"  Men 125 (65.1)

"  Women 65 (33.9)

®"  Blank 2()
Age

"  Men 1

® 17 to 25 years old 103 (53.6)

® 26 to 35 years old 50 (26)

® 306 to 45 years old 24 (12.5)

® 46 years old and above 14 (7.3)

®"  Blank 1(0.5)
Note. N= 192

To assess justice orientation, the study employed the 12-item Retributive Versus
Restorative Orientation measure developed by Okimoto et al. (2012). This validated
psychometric tool consists of two 6-item subscales designed to measure an
individual’s general preference for either retributive justice (e.g, “Justice requires
that criminals get the punishment they deserve”) or restorative justice (e.g., “Justice
should focus on repairing the harm done”). Data was collected via a self-
constructed Google Form and analyzed using IBM SPSS Statistics.

Initial normality tests revealed that the data from both subscales were not normally
distributed. Consequently, a non-parametric equivalent of the independent samples
t-test, the Mann-Whitney U test, was selected to ensure methodological rigor in
comparing the scores from the retributive and restorative justice scales.

Table 2

Difference between retributive and restorative justice scores using
Mann-Whitney U test

Variables n M MR SD Z p
Retributive justice 192 29.3854 178.11 8.47957
Restorative justice 192 31.3958 206.89 7.92964 - 2.545% 0.011

Note. n = 80. M= Mean. SD= Standard Deviation. MR= Mean Rank. * p<0.05.
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A demonstrated inclination among future practitioners towards alternative
paradigms, such as restorative justice, signals a foundational readiness for change
from within the profession. This “bottom-up” alignment is a critical prerequisite
for the successful and sustainable implementation of any new justice policies.

Interpreting the Findings

The central finding of this study, that law students in India’s National Capital Region
exhibit a significantly stronger orientation towards restorative justice than retributive
justice, is profoundly significant. As restorative justice is currently practiced in the
country through alternative dispute resolution mechanisms, the juvenile justice system
and by non-governmental organizations.? It presents a powerful counter-narrative
to the entrenched dominance of the punitive, state-centric legal system in which
these students are being trained. This inclination suggests that despite being educated
within a framework that prioritizes punishment and procedure, the next generation
of legal professionals resonates more deeply with principles of harm repair, victim
participation, and community-based solutions. This finding implies a latent, “bottom-
up” demand for systemic reform originating from within the very cohort that will
soon occupy key positions as lawyers, judges, prosecutors, and policymakers. Such
an inclination towards restoration of stakeholders to a state of well-being after
harm is experienced makes possible a future where the legal system can reform to
include more restorative practices in various contexts of crimes including serious
crimes such as sexual and domestic violence.”’

This restorative preference can be interpreted as a critical resource for change. It
signals that future legal practitioners may be more open to advocating for,
implementing, and creatively applying restorative alternatives in their professional
lives. It challenges the assumption that the legal profession is inherently and
monolithically committed to the retributive status quo. Instead, it points to a potential
ideological shift, where the concept of justice is increasingly understood not just as
the application of punitive sanctions but as a process of “reaffirming our belief in
shared values” and restoring stakeholders to a state of well-being after harm has
occurred. This ideological alighment is a crucial prerequisite for any meaningful

and sustainable legal reform.

Global practices offer valuable lessons for India’s legal reform efforts. For example,
the United Kingdom’s Sex Offender Treatment Programmes (SOTPs), rooted in

28 Sayantan Gupta, “Alternative Criminal Dispute Resolution System: An Evolving Interface in
India” SSRN, Madras Law Journal (2009).

29  Aisha K. Gill and Karen Harrison, “Sentencing Sex Offenders in India: Retributive Justice
versus Sex-Offender Treatment Programmes and Restorative Justice Approaches” 8(2)
International Journal of Criminal Justice Sciences 166 (2013).
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cognitive-behavioral therapy, emphasize offender accountability, empathy-building,

and reducing recidivism.*

These Programmes ask offenders to discuss their crimes,
the possible causal factors that led to it, its consequences and their thoughts about
their crimes.” In this process, they also work with the offenders’ empathy, especially
with regard to the victim, their social functioning and self-esteem. Working on
these also aids in these Programmes helping with preventing reoffending. The
SOTPs in the Indian context can be an alternative to ensure greater community

safety without relying on capital punishment.”

Indian researchers also identify the restorative practice of holding circles of support
and accountability (COSA) for offenders within prisons as one that can lower the
risk of reoffending.”” These circles usually constitute of volunteers who are part
of the offender’s support system and justice professionals (lawyers, psychologists
etc.) who can manage risk if and when it arises. Various human rights organizations
have been putting pressure on the government to introduce COSAs as part of
prison reform since they reduce recidivism by engaging the offender in accountable
relationships. In recent years, similar structures such as welfare units within the
prison system consisting of the police, lawyers, psychologists, probation officer
and welfare officer have been recommended by the Bureau of Police Research
and Development (BPR&D) in its National policy on Prison Reform.™

Restorative principles already embedded can be executed with more efficiency
and completeness to ensure they meet survivor needs and are contextually relevant
for the various stakeholders. Various NGOs such as Enfold and Counsel to Secure
Justice have found entry points in the current juvenile justice system for restorative
practices such as circles of support and accountability for the persons harmed and
those who perpetuated the harm.”

IV. Conclusion

This study is among the first to examine justice orientation within a segment of the
Indian population, focusing specifically on law students who represent a critical

30 Karen Harrison, “Managing High Risk Sex-Offenders in the Community” (Willan, 1st edn.,
2010).

31 Id, at 81.
32 b
33 b

34 G. Pal, “Exploring the Potentials of Restorative Justice Mechanisms (SOTP AND COSA) in
treating child sexual offenders in India” 5(2) Journal of VVictimology and Vietim Justice 202-220
(2022).

35 Enfold, “Restorative Practices Team: Creating a Restorative Culture that Values Relationships,
Empathy, and Accountability” (Nov. 17, 2023).
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group of future legal stakeholders. As prospective lawyers, judges, and policymakers,
their perspectives hold significant potential for shaping systemic reforms. The
findings suggest that legal education, when combined with exposure to
contemporary debates on justice, encourages students to critically evaluate India’s
predominantly retributive system. Notably, participants demonstrated alighment
with restorative justice principles regardless of prior familiarity with the concept,
indicating that restorative values resonate strongly with broader conceptions of
justice.

These findings highlight opportunities for integrating restorative processes into the
legal system and suggest that public acceptance of such reforms may be favourable.
By understanding the justice orientation of future legal professionals, educators
can better design curricula that introduce restorative practices, their underlying
principles, and their applicability within or alongside existing legal structures. Future
research should expand this inquiry to other demographic groups to evaluate societal
readiness for alternative justice models and identify community-specific pathways

for their integration.

While the use of a survey provided valuable quantitative data on students’ justice
orientations, the study lacks qualitative insights into participants’ perceptions,
reasoning, and personal experiences with justice. As such, the findings serve as a
preliminary assessment that future mixed-method studies could build upon.
Moreover, the participant pool lacked diversity: most respondents were men aged
17-25, and all were enrolled in institutions located in Delhi NCR. Broader
demographic representation, across age, gender, geographic regions, and socio-
economic backgrounds, would enhance the generalizability of these results and
provide a more comprehensive understanding of justice orientations within India.
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Abstract

The Uniform Civil Code (UCC), Uttarakhand, 2024, represents India’s first
comprehensive state-level civil code. It marks a significant attempt to actualize the
constitutional directive of article 44. This legislative comment analyzes the Code’s
endeavor to synthesize constitutional equality with India’s social heterogeneity
while examining its historical context and the scope of state intervention in personal
laws. The Code introduces several progressive reforms, including the prohibition
of polygamy, the abolition of all extra-judicial divorce, and the establishment of a
uniform, faith-neutral succession framework. It grants equal inheritance rights to
sons and daughters. It also provides a novel statutory framework for live-in
relationships and grants partners maintenance rights and legitimizing children born
from such unions. However, the analysis argues that these progressive advancements
are coupled with provisions reflecting socially conservative overreach and moral
policing. The paper particularly critiques the mandatory, punitive, and intrusive
registration requirements for both marriages and live-in relationships. It contends
that these measures threaten individual autonomy and privacy, potentially
transforming a civil registration process into a tool for state surveillance. The
comment concludes that while the Uttarakhand Code is a historic step in moving
the UCC debate from theory to practice, its intrusive regulations require careful
judicial scrutiny to ensure constitutional compliance.

Keywords: Uniform Civil Code, Uttarakhand Code 2024, Personal Laws, Gender Justice,
Live-in Relationships

I. Introduction

II. Historical Progression towards Uniformity

ITI. Analysis of the Code

IV. Conclusion

I. Introduction

INDIA CURRENTLY operates under a system of multiple personal laws, with
different communities governed by different statutes. Despite having the idea of a
Uniform Civil Code (bereinafter referred to as ‘UCC’), which finds an unequivocal
place in the Directive Principles of State Policy under article 44 of the Constitution
of India," its legislative actualization has remained elusive for over seventy years.
One curious justification which is given is that the post-colonial India did not in

*  Ph.D. Research Scholar, The Indian Law Institute, New Delhi (India).
* Ph.D. Research Scholar, Jammu University.

1 The Constitution of India, art. 44, The State shall endeavour to secure for the citizens a
uniform civil code throughout the territory of India.
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fact aim for the kind of UCC that so many modernist observers and stakeholders
had been vigorously demanding.® Instead, India re-learnt an ancient lesson about
demanding the impossible, culturally envisaged as asking for the moon.” In the
ancient Indian story, the child god Krishna asks his mother Yashoda to give him the
moon as a toy and the clever doting mother hands him a mirror with a reflection
of the moon.* This kind of projection is evident in the catreful creation of something
that looks like the UCC, a system where personal laws are brought together in a
more uniform and balanced way. In other words, we may say that, the zdea/ (emphasis
added) of a UCC has taken shape not through uniformity alone, but via a
harmonised personal law system. Over decades, states, an activist Supreme Court,
and a responsive Parliament have deliberately crafted a legal framework that, while

retaining personal laws, skilfully achieves functional legal uniformity.

Uttarakhand’s move to legislate The Uniform Civil Code, Uttarakhand (bereznafter
referred to as ‘the Code’)® at the state level is therefore a moment of remarkable
legal and historical significance. It is the first full-fledged civil code which is
implemented by any Indian state since independence and also the most
comprehensive attempt to synthesize the constitutional promise of equality with
the lived heterogeneity of Indian social life, which some argue is the reason behind
delayed implementation of uniformity in civil code.

Dr. BR. Ambedkar noted during the Constituent Assembly Debates®

...we have in this country a uniform code of laws covering almost
every aspect of human relationship. We have a uniform and complete
Criminal Code operating throughout the country, which is contained
in the Penal Code and the Criminal Procedure Code. The only
province the Civil Law has not been able to invade so far is Marriage
and Succession. It is this little corner which we have not been able to
invade so far and it is the intention of those who desire to have
article 35 (article 44 of the constitution) as part of the Constitution to
bring about that change.

Despite this vision, the Constituent Assembly, mindful of the religious sensitivities
of the newly independent and partition-scarred nation chose to locate the UCC in

2 Werner Menski, “The Uniform Civil Code Debate in Indian Law: New Developments and
Changing Agenda” 9(3) German Law Journal 211-250 (2008).

Id, at 212.

Ibid.

The Uniform Civil Code, Uttarakhand, 2024 (Act 03 of 2024).

Constituent Assembly Debates on November 23, 1948, available at: https://
www.constitutionofindia.net/debates/23-nov-1948/ (last visited on July 18, 2025).

N Ul AW



82 Kamkus Law Journal [Vol.: 8

the non-justiciable part of the Constitution as an aspirational Directive Principle
rather than a binding Fundamental Right. This compromise did not erase the
normative thrust of the provision. Rather, it set the stage for a perennial debate
between majoritarian uniformity and minority autonomy. A classic example is the
1985 Shabh Bano case,” where the Supreme Court applied the secular Code of
Criminal Procedure to grant maintenance to a divorced Muslim woman while
overriding her personal law. This judicial push for uniformity was met with fierce
opposition from conservative Muslim leaders, who argued it was an infringement
on their religious autonomy and personal law. The ensuing political pressure led
Parliament to pass the Muslim Women Act, 1986, which tried to effectively
overturned the Supreme Court’s uniform ruling, thus, prioritizing minority
autonomy over a common civil provision.

Scope of State Intervention in Personal Laws

Personal laws govern intimate social institutions such as marriage, divorce, inheritance,
and religious endowments, which are very, so to say intimate in nature. These are
contrasted with civil laws, which regulate interactions between individuals and the
state. While civil laws, like the Bharatiya Nyaya Sanhita or the Bharatiya Nagarik
Suraksha Sanhita, which apply uniformly across communities, personal laws often
differ by religion and custom. So, to what extent the state can intervene?

Firstly, India is a democratic and secular republic whose constitution is supreme.
And the core idea behind the directive of a UCC is the belief that in a civilised
society, personal laws need not be tied to religion.® In a country as diverse as India,
social relationships should be governed by laws that transcend these identities.
Thus, Constituent Assembly has also noted that, religion must be restricted to
spheres which legitimately appertain to religion, and the rest of life must be regulated,
unified and modified in such a manner that we may evolve, as early as possible a
strong and consolidated nation.”

Article 25 and 26 of the Constitution provide the right to religious freedom but
subject this right, there are reasonable restrictions based on public order, morality,
and health."” Moreover, article 25(2) explicitly empowers the state to intervene in
religious practices for the purpose of social reform and welfare, even if such laws
affect religious practices. What the state protects is religious faith and belief. If

7 Mohd. Abmed Khan ~v. Bano Begunm, AIR 1985 SC 945.
John Vallamattom ~. Union of India, 2003 (6) SCC 611.
Supra note 0.

10 The Constitution of India, art. 25(1), Subject to public order, morality and health and to the
other provisions of this Part...; art.26, Subject to public order, morality and health.
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religious practices turn counter to public order, morality or health or a policy of
social welfare upon which the state has embarked, then the religious practices must
give way for the good of the people of the state as whole."

Thus, personal laws, despite being rooted in religious traditions are subject to
reform in accordance with constitutional values like justice, equality, and fraternity.
This means that, the social relations are required to be regulated on a basis that cuts
across all such considerations as of religion, race, caste sex, etc. Article 25, which
protects the freedom to practice and propagate religion, and article 44, which
seeks to separate religion from personal and social relations. Matters such as marriage,
divorce, and succession are secular in nature and, therefore, fall outside the scope
of article 25 and 206. Legislation that treats these inherently secular issues as religious
rights may be constitutionally questionable.

Now this secularisation is evident in The Hindu Marriage Act of 1955 (bereinafter
referred as ‘HMA). Earlier, Hindu marriage was considered a sacred and eternal
bond, indissoluble even beyond death. However, over time, it was acknowledged
that marriage serves social and personal functions, companionship, cohabitation,
and child-rearing. When these purposes fail, the law must offer a remedy. To address
the deep gender imbalance, where men could remarry but women were trapped
in indissoluble unions. The Act introduced the principles of monogamy and legal
divorce. This move effectively detached personal law from religious belief and
treated marriage as a secular social institution.”” K.M. Munshi has famously noted
that, the attitude of mind perpetuated under the British rule, that personal law is
part of religion, has been fostered by the British and by British courts. We must,
therefore, outgrow it.”?

Secondly, article 26(b) provides religious denominations the right to manage their
own affairs in matters of religion, but this right is not absolute. The phrase “/n
matters of religion” acts as a limitation, thus, administrative, financial, and secular
activities connected with religion can be regulated by the state.

Indeed, the State has historically reformed personal laws without rendering them
unconstitutional. The Hindu Code Bills of the 1950s introduced divorce rights,
equal inheritance for daughters, monogamy, and in fact these reforms were initially
met with resistance but are now viewed as landmark advancements in gender

11 D.C. Manooja, “Uniform Civil Code: A Suggestion” 45(2) Journal of the Indian Law Institute
448-457 (2000).

12 Virendra Kumar, “Uniform Civil Code Revisited: A Juridical Analysis of John Vallamattons”
45(3) Journal of the Indian Law Institute 315-334 (2003).

13 Supra note 6.
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justice, specially after 2005 amendments to the Hindu inheritance laws.'* Similatly,
Christian personal laws were reformed through amendments in the Indian Divorce
Act" and the Christian Marriage Act.'® These examples illustrate that the state’s role
in reforming personal law is constitutionally permissible and also are requirements
of the broader goals of equality. Thus, constitutionally speaking, states have the
power to legislate on matters of marriage, divorce, and inheritance, as these fall
under the Concurrent List (Entry 5 of List III).

However, if a national UCC is enacted by the Parliament, it would override state-
level laws under article 254,"7 unless the state law has received Presidential assent
post-enactment. Until then, states like Uttarakhand can implement their versions
of the UCC. The Supreme Court’s observation during the same-sex marriage
case,'® that states may legislate independently on marriage laws, further reinforces
this legal standing,

II. Historical Progression towards Uniformity

The framing of UCC is often considered counter-productive, because it is likely
to evoke religious susceptibilities.” Personal laws in India, governing areas like
marriage, divorce, inheritance, guardianship, adoption, and maintenance, have
traditionally been deeply rooted in religious customs and practices. British colonials,
in the ‘Benthamite codification’, codified these laws which led to the development
of separate personal laws for different religious communities, including Hindus,
Buddhists, Jains, Sikhs, Muslims, Parsis, Christians, and Jews. It was this fragmented
legal landscape that motivated the framers of the Indian Constitution to include a
directive, envisioning a common civil code for all citizens.

The first major move toward a common civil code began with the Hindu Code
Bill, which led to four key laws- the HMA (1955), and the Acts on Succession,
Adoption and Maintenance, and Minority and Guardianship (all in 1956). Few
comparable codifications followed until the Muslim Women (Protection of Rights
on Divorce) Act, 1986 was enacted in response to Shah Bano, retlecting the tension

14 Supra note 12 at 330.

15 'The Indian Divorce (Amendment) Act, 2001, removed discriminatory provisions against
women, aligned the law with contemporary social norms, and addressed issues related to
conversion, incurable unsoundness of mind, and leprosy.

16 The Indian Christian Marriage Act, 1872.

17 The Constitution of India, art.254, Inconsistency between laws made by Patliament and laws
made by the Legislatures of States.

18 Supriya Chakraborty v. Union of India, 2023 SCC OnlLine SC 1348.

19 Supra note 12 at 315.

20 AIR 1985 SC 935.
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between judicial uniformity and political accommodation. After independence,
only one Act was passed by Indian Parliament that applied to family relations of
all Indians irrespective of their religion. The Act was the Special Marriage Act,
1954.

The Indian judiciary has played a pivotal role in sustaining the constitutional directive.
This judicial concern became more pointed in the 1980s, particularly in the famous
case in Shabh Bano. In a historic verdict that granted maintenance to a divorced
Muslim woman under section 125 of the CtPC (Now, section 144 of Bharatiya
Nagarik Suraksha Sanhita), the Supreme Court lamented that article 44 had been
reduced to a “dead letter”. The same yeat, in Jordan Diengdeh v. S.S. Chopra, the
Court reiterated the need for a uniform law governing marriage and divorce,
calling the absence of such a code “an immediate and compulsive necessity”. The
1990s saw the judiciary becoming even more vocal. In the Sarla Mudgal case,” the
Court was faced with the issue of Hindu men converting to Islam to solemnize a
second marriage without dissolving the first. The Court not only held such marriages
void but also strongly rebuked the government for failing to implement a UCC.

Crafting Legal Uniformity

While the judiciary has often reiterated that only Parliament can legislate on a UCC,
it has simultaneously intervened to ensure that constitutional values are not held
hostage to regressive practices cloaked in personal laws. A prime example is the
2017 judgment in Shayara Bano v. Union of India,”* where the Court declared the
practice of instant triple talaq (falag-e-biddaf) unconstitutional, it struck down a
practice that was arbitrary, patriarchal, and antithetical to constitutional morality. In
ABC v. State (NCT of Delhi),” the Court allowed an unwed Christian mother to
become the sole guardian of her child without requiring the father’s consent. The
court asserted that the parental rights under personal law cannot override the welfare
of the child or the autonomy of the mother.

III. Analysis of the Code
(I) Marriage

The institution of marriage in India is one of the pillars that hold up the customs
and norms of society. The Code, in Part 1, seeks to create a single, universally
applicable legal framework for marriage.

21 Sarla Mudgal v. Union of India, 1995 SCC (3) 635.
22 (2017) 9 SCALE 178.
23 2015 (10) SCC 1.
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® Uniform Age of Marriage

The Code standardizes the minimum marriageable age for both men and women.
A minimum age of matriage as 21 for men and 18 for women.” It is in alignment
with existing provisions under the PCMA* and HMA. While this may appear as a
harmonizing gesture, it also quietly retains the gender disparity in age. The Act
declares women under the age of 18 to be children while for men this age is 21.
This difference seems to have no justifiable logic. The criteria seem more social
than biological. The general arguments based on local value judgments that women
should be younger in a marriage union have faded with time. Today, women stand

on equal footing to men in all possible spheres of life.
" Monogamy and Spousal Status

It explicitly prohibits practices that have been widely criticized for their discriminatory
and often arbitrary impact on women. It bans the practice of polygamy for all
individuals.” The code establishes monogamy as the standard marital norm. These
provisions are major achievements in advancing gender justice and indicates a clear
intent to align family laws with contemporary human rights standards and
constitutional values. This provision also echoes the HMA, 1955, which similarly
prohibits bigamy. While this promotes gender equality and brings India closer to
international human rights norms (for instance CEDAW?), critics like Tahir
Mahmood have warned that unilateral impositions without intra-community reform
may alienate minorities.”

® Probibited Degrees of Relationship

The code lists relationships within which marriage is impermissible, such as between
siblings or close blood relations.”” However, it allows customary exceptions,
provided they are not “against public policy or morality”.

® Mandatory Registration

The Code made compulsory registration of all marriages. It mandates that any
marriage solemnized after the Code’s commencement must be registered within
60 days,” and provides a six-month window for the registration of marriages that

24 Swupra note 5, s.4.

25 The Prohibition of Child Marriage Act, 2006.

26 Swupra note 5, s.23.

27 The Convention on the Elimination of All Forms of Discrimination Against Women, 1979.
28 Tahir Mahmood, Personal Law in Crisis (Metropolitan, 1st edn., 1986),

29 Swupra note 5, s.4.

30 Id, s.6.



2024] Legislative Comment on the Uniform Civil Code, Uttrakhand, 2024 87

took place before the Code’s enactment.’ Crucially, it clarifies that non-registration
does not invalidate the marriage itself,” but imposes a penalty for failure to register.”
The code in its pursuit of formal uniformity has diluted a pre-existing provision.
The eatlier Uttarakhand Compulsory Registration of Martiage Act, 2010,** placed
the primary burden of registration on the husband. Now; it’s on both the parties.

The Rules lay down an exhaustive and highly detailed procedure for this registration.
Couples must submit a memorandum, either online or offline, in the prescribed
Form 1. This form requires extensive personal information, including Aadhaar
numbers, details of parents, addresses, and, controversially, the “prior relationship
status” of the parties, which explicitly asks whether they were previously in a live-
in relationship that was terminated.”® A host of supporting documents, including
proofs of age, residency, photographs, and proof of the marriage ceremony, are

36

also required.” The Sub-Registrar is empowered to conduct a “summary inquiry”

to verify these details before issuing a certificate.”’

The mandatory registration regime while beneficial for creating a legal record of
marriage, is implemented through a highly intrusive process. The requirement to
disclose past live-in relationships and the broad, undefined power of the Registrar
to conduct a summary inquiry transform a civil registration process into a potential
tool for state surveillance and utmost disregard to right of privacy.

(IT) Live-In Relationships

The shifting morality of the Indian society is evident from a peculiar fact that few
years back, the law was penalizing same-sex consenting adults for sexual intercourse.
Now, ten years down the line, we not only decriminalized it entirely but also in the
path of recognizing same sex marriages. Thus, acknowledging evolving societal
norms and the increasing prevalence of such unions, the Code takes a progressive
step by explicitly granting legal recognition to live-in relationships, which is a move
that is both legally innovative and socially provocative.

31 Id, s.7.
32 Id, s.20.
33 Id, s.17.

34 The Uttarakhand Compulsory Registration of Marriage Act, 2010, s.3(2), Each husband shall
be responsible to get the marriage registered. Provided that where such husband is under the
age of 18 year or is an idiot, or a lunatic or is from sickness or infirm or is serving in any of the
Armed Forces and is unable to obtain leave to register his martiage, wife shall be responsible
to get the marriage registered.

35 The Uniform Civil Code Rules Uttarakhand, 2025, rule. 9(3)(e).

36 Id., rule 9(3)(m).

37 Id, rule 7(1)(a).
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However, a key point of the Code that has caused significant furore is the
requirement that live-in relationships be mandatorily registered.” The law also does
recognize maintenance rights for women in live-in relationships® and legitimizes
children born out of such unions.” These progressive steps echo Supreme Court
judgments.* However, the right to claim maintenance has been given to the women
only, when she gets deserted by the other partner.*” Failure to do so within a month
could result in penalties or imprisonment.” If either partner is under 21, their
guardians and local police must be informed.* The registrar has the power to
deny registration if the relationship is perceived to violate societal morality or lacks
genuine consent,” terms left ambiguous in the law. The ambiguity in defining what
qualifies as a live-in relationship, coupled with the broad authority granted to
registrars to investigate and refuse registration, heightens the risk of arbitrariness.

® The Threats of State Surveillance?

The mandatory registration and the severe associated penalties for non-compliance
transform this positive aspect into a major point of criticism. It raises significant
concerns about state overreach into private life and the possibility of abuse by
local authorities or even neighbors, who can report suspected live-in couples. Critics
argue that this amounts to state intrusion into citizens’ bedrooms, a surveillance
mechanism rooted in moral policing rather than legal necessity.*

From a closer view, this provision has both empowering and troubling elements.
On one hand, it gives legal backing to partners in live-in relationships to claim
maintenance and legitimizes their children, these are steps forward in gender justice
and an evolving society moral compass. It shows that the law is moving parallelly
and at the same pace as society. On the other, these legitimacy and protection
mechanisms are tethered to state approval and registration, it has thus elements

38  Supra note 5, s.378.

39 Id, s.388.

40 Id, s.379.

41 See Indra Sarma ~v. V. K.V Sarma, 2013 (15) SCC 755; Tulsa v. Durghatiya, 1994 SCC (1) 460,
in this case court said that, children born out of such a relationship would be considered
legitimate. The essential precondition for such legitimacy is that the parents must be sincere
towards their relationship, sharing of home, and it cohabit for a long period.; S.P.S.
Balasubramanyam ~. Suruttayan, 1994 SCC (1) 460, here also court has mentioned that, persons
living as husband and wife under a roof for a long period, and their children born out of this
relationship are not illegitimate.

42 Supra note 5, 5.388

43 1d, s.387.

44 1d, s.385.

45 1d, s.380.

46 Thulasi K. Raj, “A chilling effect on the freedom to love”, The Hindn, Feb. 26, 2024.
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which curtails individual freedom and autonomy. This could paradoxically deter
individuals from entering or registering live-in relationships, thereby pushing these
relationships further into legal ambiguity. Eventually, it will negate the very protections
the law claims to offer. The apex court once dismissed a petition proposing such
controls as a ‘hare-brained idea’."” Ironically, this very concept now forms part of
legislative reality in Uttarakhand which highlights how a progressive goal can take
regressive shape in implementation.

The code’s requirement to formalize live-in relationships misunderstands the deeply
personal, often silent nature of love and companionship. True intimacy cannot
always be captured by state sanction or societal approval, and in trying to do so,
the law risks erasing the very essence of what it seeks to regulate. Indian courts
have consistently held that adults above the age of 18 have the right to live with a
partner of their choice.” The law’s mandate that the state inform parents for
individuals under 21 contradicts this jurisprudence thus it creates a glaring
inconsistency in age-related autonomy. It upholds the marriageable age for women
at 18 which means that an 18-year-old woman can legally marry without parental
consent. However, the same Code mandates that if she enters a live-in relationship
before the age of 21, or either party let’s say of the age 20, cannot register the live-
in relationship without involving parents and police.

This system of mandatory registration, police notification, and parental involvement
creates a state-sanctioned database that can be easily weaponized. For inter-caste
or inter-faith couples fleeing family opposition, the act of registration becomes an
act of self-incrimination. The official notification to police and parents, can alert
hostile families and vigilante groups to the couple’s whereabouts and status that
will expose them to precisely the kind of harassment and violence the state is
supposed to protect them from.

The Code’s provision granting legitimacy to children of live-in relationships is a
progressive step. However, this right seems to be made contingent upon the
registration of the relationship. This again creates a legitimacy paradox. The Supreme
Court, in a series of judgments, mentioned above, has consistently held that children
born out of long-term live-in relationships are legitimate and possess inheritance
rights which is premised on the welfare of the child irrespective of the parents’
legal status. The code now makes legitimacy conditional on the parents’ compliance
with a punitive registration regime which effectively punishes the child for the

47  Ashish Tripathi, “Supreme Court Trashes PIL Seeking Registration of Live-in Relationships”,
Deccan Herald, Mar. 20, 2023.

48 Lata Singh v. State of U.P., 2006 (5) SCC 475; Kaminidevi v. State of U.P., 2020 SCC OnLine All
1740.
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“offense” of the parents. For instance, if a couple fails to register, whether out of
fear, ignorance, their child could be denied the very “legitimacy” the Code claims
to confer which will be a regressive step compared to the child-centric jurisprudence
evolved by the courts.

(IIT) Divorce and Maintenance

Divorce may be sought on the grounds such as adultery, cruelty, desertion, and
mental disorder.”” Additional rights for women are also provided, #nser alia divorce
if the husband retains other wives.”” The provision of mutual consent divorce is
also there having a one-year waiting period (waivable).”! One of the most significant
reforms is the absolute prohibition of all forms of extra-judicial divorce. An
example of a customary divorce with no formal legal protection is a “Panchayati
divorce”, where a village council dissolves a marriage based on local traditions
rather than a court order. While recognized within the community, these decrees
lacked enforceability in the formal legal system, often leaving individuals, particularly
women, without legally guaranteed rights to alimony or property. The code
unequivocally states that, notwithstanding any usage, custom, or personal law, a
marriage can only be dissolved through a decree of a competent court under the
provisions of the Code.” It also makes the act of dissolving a marriage in
contravention of section 29 a punishable offense, with imprisonment for up to
three years.”

® Maintenance

The law provides for interim maintenance during divorce proceedings, extending
this right across communities.” The court can order one party to pay the other
party, who has no independent income sufficient for their support, the expenses
of the proceeding and a monthly sum for their maintenance. Previously, only the
Hindu Marriage Act and the Criminal Procedure Code (section 125) provided
such a remedy. This harmonization upholds the constitutional principle of non-
discrimination, especially beneficial for the spouses, who were not getting these
under their respective personal laws. This Kerala High Court case® highlighted the

49 Swupra note 5, s.25.

50 Id., s.25(3).

51 Id, s.27 and s.28.

52 Id,s. 29.

53 Id, s. 32(1)(ii), any person who- dissolves a marriage in contravention of s.29 shall be
punishable with imprisonment for a term which may extend to three years and shall also be
liable to fine.

54 1Id, s.33

55 Agnes Alias Kunjumol v. Regeena Thomas, Agnes Alias Kunjumol v. Regeena Thomas, 2011 (1) KLT
588 (Ker).
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legal vacuum in Christian personal law regarding maintenance. The court noted
that, unlike Hindu law, there was no specific statutory provision governing the
maintenance claims of a Christian wife in a civil suit. This gap meant that Christian
women often had to rely on the secular remedy provided under section 125 of
the CtPC. Cases like this illustrate that for communities where personal laws are
either silent or provide limited remedies (the old Indian Divorce Act, 1869, for
instance, capped alimony at one-fifth of the husband’s income), the existence of a
harmonized, secular provision is essential to ensure non-discrimination and provide
a pathway to financial support.

Section 34 empowers the court, at the time of passing a decree for divorce or
judicial separation or at any time subsequent thereto, to order one party to pay the
other a gross sum or a monthly or periodical sum for their maintenance and
support. The amount is determined by considering the income and property of
both parties, their conduct, and other circumstances. A crucial proviso in this section
states that any claim for permanent alimony and maintenance is in addition to, and
not in derogation of, any claim for ehr or dower.

(IV) Succession and Inheritance

Succession laws are another area where the code makes sweeping changes. It
introduces a faith-neutral succession framework, drawing upon the class-based
structure of the Hindu Succession Act but applying it uniformly to all citizens
(excluding Scheduled Tribes). It provides a common classification of heirs, Class I
and Class 11, for all communities.

® Class I and 11 Heirs

It provides the provision of “Class I’ and “Class I11”” heirs and grants equal inheritance

56

rights to daughters and sons,” the code dismantles the male-preference hierarchies

existing in the personal laws. This reflects the spirit of the Supreme Court’s

progtessive judgment in Vineeta Sharma v. Rakesh Sharma,”’

which recognized
coparcenary rights for daughters under the Hindu Succession Act. Also, the Code
elevates both the mother and the father of the deceased to the status of Class-I

heirs which is a significant departure from the Hindu Succession Act.

The code places no restrictions on a person’s right to bequeath their property by
will thus, granting absolute testamentary freedom to the individual. This may sound
a celebrated feature but has double edged sword elements. The Hindu Succession
(Amendment) Act, 2005, was a landmark reform that granted daughters a right by

56 Supra note 5., s5.49-53.
57 AIR 2020 SC 3717.
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birth in ancestral (coparcenary) property, making them coparceners on par with
sons. This right was indefeasible and could not be taken away by a will. By abolishing
the distinction between ancestral and self-acquired property, the Code removes
this crucial protection. Now, the entire estate, including what was formerly protected
ancestral property, can be freely willed away. In a society with a deeply entrenched
patriarchal mindset and strong son-preference, this grant of absolute testamentary
freedom creates a significant risk that fathers will use their wills to disinherit their
daughters completely. Thus, a measure intended to enhance gender equality might,
in practice, lead to the greater economic disempowerment of women.

Interestingly, the code excludes Scheduled Tribes from its purview, approximately
3% of Uttarakhand’s population.” This is significant, as tribal customs often include
polyandry or polygamy and operate under distinct customary laws. Tribes, unlike
religions, are ethnic entities, conversion into or out of them is not legally recognized,
thus their exemption preserves their unique socio-legal traditions without triggering
the religious sensitivities the code aims to standardize.

IV. Conclusion

All religious communities have resisted change at some point. Yet, the constitution
demands reform in the service of justice. The Uniform Civil Code, Uttarakhand,
2024, represents a bold and historic legislative endeavor which marks the first
significant step towards realizing the constitutional vision of a common civil law
for all citizens. For e.g., it successfully introduces several progressive reforms
premised on gender equality and social justice. The prohibition of polygamy, the
abolition of discriminatory unilateral divorce practices, and the establishment of
equal inheritance rights for sons and daughters are commendable achievements
that align with modern legal principles. Furthermore, providing a statutory
framework for live-in relationships, including maintenance rights for deserted
partners and legitimacy for their children, the Code acknowledges the evolving
nature of social institutions and seeks to provide a protective legal regime.

However, there is no denial that many of the Code’s provisions are aligned with
the goals of gender justice, legal uniformity, and secular governance, but its
implementation in Uttarakhand also brings with it an unmistakable whiff of moral
policing. This combination of progressive rights (such as banning polygamy and
ensuring equal inheritance) with socially conservative overreach (such as criminalising
unregistered relationships and requiring disclosure of past relationship status during

58 Public Works Department, Government of Uttarakhand, “Uttarakhand State Roads Investment
Program” available at: https:/ /www.adb.org/sites/default/files/project-documents/ /38255-
043-ind-rp-02.pdf (last visited on July 14, 2025).
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marriage registration) creates a unique cocktail. The intrusive and punitive regulations
will require careful judicial scrutiny to ensure they meet constitutional standards.

Thus, the code should be viewed as a foundational first step rather than a final
destination. It has successfully moved the long-standing debate on a uniform civil
code from the realm of abstraction into the domain of concrete legislation.
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The case comment examines the case of Sanjay Kulshrestha v. Urban Development
Department before the National Green Tribunal (NGT). It highlights the persistent
environmental crisis caused by severe pollution of the Yamuna River in Agra and
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as the Polluter Pays Principle, the Precautionary Principle, and Sustainable
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VI. Legal Analysis: Statutory and Criminal Liability
VII. Conclusion
I. Introduction

THE CASE of Sanjay Kulshrestha v. Urban Development Department' brings to light a
critical environmental crisis concerning the pollution of the Yamuna River in the
sacred and historically significant regions of Agra and Mathura-Vrindavan.” The
case was decided by a three-member bench of the National Green Tribunal (NGT),
Principal Bench, New Delhi, on April 24, 2024. It comprised Hon’ble M. Justice
Prakash Shrivastava (Chairperson), Hon’ble Mr. Justice Sudhir Agarwal (Judicial
Member), and Hon’ble Dr. A. Senthil Vel (Expert Member). This matter stands at
the convergence of environmental law, civic accountability, administrative inaction,
and ecological degradation.

The case deals with the rising pollution levels in the Yamuna River, particularly in
Agra, arising from the indiscriminate discharge of untreated sewage, industrial
effluents, and municipal waste into the river. The petitioner, Dr. Sanjay Kulshrestha,
a senior paediatric surgeon and environmental activist, approached the NGT under
section 14-17, read with section 18(1) of the National Green Tribunal Act, 2010.
His Original Application No. 840/2022 (referred to as OA-I) was later clubbed
with OA No. 773/2022 (OA-11), a suo moto matter based on a letter petition sent by
Mr. Rajesh Pareek regarding the condition of the River Yamuna in Mathura-
Vrindavan. The issue in this matter was the severe pollution of the Yamuna River
at Mathura and Vrindavan, caused by the discharge of untreated and partially
treated sewage from multiple drains, despite official claims of adequate sewage
treatment.

The applicant alleged that dysfunctional sewage treatment plants (STPs), high fecal
coliform levels, and failure to stop direct sewage discharge were degrading water
quality, harming the ecosystem, and offending religious sentiments. Both cases were
heard together and disposed of by a common judgment.

The applicant highlighted mass fish deaths in the River Yamuna at Agra, green
stains on the marble of the Taj Mahal caused by insects breeding in polluted waters,
and the general deterioration of water quality to a level unfit even for aquatic life,
let alone human use.* The petitioner cited several incidents of mass fish deaths

1 Sawjay Kulshrestha v. Urban Development Department, OA No. 840/2022, decided on April 24,
2024, NGT (Principal Bench, New Delhi).

2 Id, at paras 1-2.
3 National Green Tribunal Act, 2010 (Act 19 of 2010).
4 Id, at paras 3-5.
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between 2002 and 2021, pointing to abysmally low dissolved oxygen (DO) levels
in the water, sometimes falling below 2 mg/L, which is critically insufficient for
sustaining aquatic life. Newspaper clippings, scientific studies, and official reports
were annexed with the application to demonstrate the gravity of the situation.’

The case reveals a complex interaction of environmental deterioration, administrative
inaction, and judicial intervention. It sets the tone for a broader commentary not
only on pollution control failures in the Yamuna basin but also on how courts
must bridge the gap between the broader vision of the Constitution of India and
existing realities marked by visible loopholes. The Tribunal thoroughly looked into
the issue of legal culpability, remedial approaches, and the integration of ancient
Indian knowledge systems into environmental protection.

II. Facts of the Case

The case concerns the degradation of the Yamuna River resulting from untreated
sewage discharge in Agra and the Mathura-Vrindavan area. The applicant
documented the alarming pollution levels in the Yamuna River near Agra, particularly
in the Taj Mahal-Sikandra area. The application presented provides concrete
evidence of environmental devastation, which includes repeated mass fish deaths
caused by critically low Dissolved Oxygen (DO) levels of 1.7 mg/L, far below
the requited minimum of 3 mg/L necessary for aquatic life survival, like fish.°

The evidence presented revealed that the Yamuna had deteriorated to Category-E
water quality,” suitable only for recreation and industrial cooling, effectively
transforming the sacred river into a drain near Agra.® In ancient India, rivers and
water were considered very sacred. In the Rigreda, water is treated as medicine; it
purifies both the soul and the body, and it is a source of happiness and delight in
the life of the people. The Vedic literature crystallizes this understanding through
sacred verses that establish water’s dual role as both healer and source of prosperity.
3T TGT S HESTRTAT STHtereat: |
T WS Huaq WS |l

Id., at paras 4-5.
Supra note 3.
Central Pollution Control Board classification.

Supra note 1 at para 5.

O o0 1 &N U

Rigveda 10.137.6: “Waters verily are medicinal; waters are the dissipators of disease; waters
are the medicines for everything; may they act as medicine to you” This verse establishes
water’s inherent healing properties as a fundamental legal principle. In contemporary
environmental jurisprudence, this Rigvedic understanding forms the basis for the “right to
clean water” art 21, as recognized in Subbash Kumar v. State of Bihar (1991).
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A particularly disturbing consequence observed during summer is that silt and
sludge accumulation in the River Yamuna fosters the growth of Chironomus
calligraphus insects, whose greenish-black excreta stain the Taj Mahal’s marble
surfaces."! These insects flourished in the stagnant, polluted water environment,
aided by the absence of their natural predators, that is, fish, which were dying in
large numbers due to the toxic conditions of the River.

The city’s sewage infrastructure is in a very severe condition, as indicated by various
government reports. Approximately 52 drains were directly discharging untreated
sewage into the Yamuna, near the Taj Mahal area.'” The city of Agra generates
approximately 306 million liters per day (MLD) of sewage. With only nine
operational Sewage Treatment Plants (STPs), their combined capacity of 220.75
MLD, only about 175 MLD is treated, leaving over 131 MLD (43% of total
sewage) of untreated sewage flowing into the river daily.”” The Joint Committee
Report of February 2023 revealed that of 90 major and minor drains in Agra,
only 21 were tapped, 8 partially tapped, and 61 drains remained completely
untapped, flowing directly into the tiver.'"* The existing sewer network covered
1,496 km, but there is a critical gap of 1,475 km, indicating that large sections of
the city lacked basic sewage connectivity."” Storm water drains, which are supposed
to carry only rainwater, are being misused for sewage discharge, contrary to law.

10 Rigveda 10.9.1 “Since water, you are the sources of happiness, grant to us to enjoy abundance,
and great and delightful perception” cite the Text translator if available This verse establishes
the constitutional foundation for environmental rights by recognizing water as source of
happiness/wellbeing. The Supreme Court’s interpretation of art 21 to include “right to
wholesome environment” in MC Mehta v. Union of India (1987) directly reflects this [edic
principle.

11 Swupra note 1 at para 5.

12 Id, at para 6.

13 Id, at para 10.

14 1bid.

15 Ibid.
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At the same time, OA No. 773/2022 was filed based on Rajesh Pareek’s letter
highlighting similar conditions in Mathura-Vrindavan, where 36 drains existed with
only 30 tapped, generating 77.42 MLD of sewage while STPs remained
underpetrforming or dysfunctional.' The religious and cultural significance of the
Yamuna, described as the “daughter of the Sun and sister of Yamra/” added another
dimension to the environmental crisis."’

The Tribunal’s enquiry, conducted through the Joint Committee comprising
representatives from the Central Pollution Control Board (CPCB), Uttar Pradesh
Pollution Control Board (UPPCB), National Mission for Clean Ganga (NMCG),
and Principal Secretaries, revealed systemic failures in sewage management. Monthly
STP monitoring reports indicated non-compliance with Biochemical Oxygen
Demand (BOD), Chemical Oxygen Demand (COD), and faecal coliform
parameters at facilities like Boodhi Ka Nagla, Pilakhar, and Dhandhupura. The
Committee confirmed that 131 MLD of sewage was being directly discharged
untreated into the Yamuna, with bio-remediation and phyto-remediation efforts
on 61 drains serving as inadequate temporary measures rather than permanent

solutions.'®

The record shows a pattern of bureaucratic delays, non-compliance with judicial
directions, and a significant gap between policy and ground-level execution. No
new STP had been constructed since 2014, and 90.25 MLD of sewage failed to
meet faecal coliform standards. The treated sewage continued to be discharged
into the Yamuna without reuse due to a lack of ferti-irrigation infrastructure, while
proposed future STPs with 166 MLD capacity and ten decentralized STPs under
the Namami Gange program are in progress to be completed by April 2025."

ITII. NGT Judgment on Yamuna Pollution: Judicial Observations and
Findings

The National Green Tribunal’s judgment represents a watershed moment in
environmental jurisprudence, delivering a scathing indictment of systemic failures
that have led to the continued pollution of the Yamuna River in Agra and Mathura-
Vrindavan. Led by Chairperson Justice Prakash Shrivastava, the Tribunal conducted

20

a comprehensive review of governmental reports® and scientific data,” revealing

16 Supra note 1 at para 23.
17 1d, at para 24.

18 Id., at para 10.

19 Id, at para 19.

20 Ibid.

21 bid.
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a disturbing pattern of environmental neglect that persisted despite repeated judicial
interventions dating back to 2021.

The Tribunal’s findings paint a grim picture of administrative failure. In Agra alone,
more than 131 MLD of untreated sewage continues to flow into the Yamuna,
while existing sewage treatment plants operate at suboptimal capacity, treating
only 175-182 MLD of their 220.75 MLD installed capacity.”* This means that
nearly 43 percent of sewage remains untreated, creating an environmental
catastrophe that violates fundamental statutory obligations under the Water
(Prevention and Control of Pollution) Act, 1974% such as section 24 of the Act,
which prohibits the discharge of pollutants into the stream, such a violation
constitutes an offence under section 43, with liability extending to companies and
government departments under section 47 and 48* and under the Environment
(Protection) Act, 1986;* the River Ganga (Rejuvenation, Protection and Management)
Authorities Order, 2016 issued, which imposes a statutory duty prohibiting the discharge
of treated or untreated sewage into the Ganga or its tributaries, including the
Yamuna.” The Tribunal was particulatly critical of the use of outdated technologies
like Waste Stabilization Ponds.”’

The judgment reserves its harshest criticism for the administrative machinery,
particularly the Chief Secretary of Uttar Pradesh, whose failure to submit
mandatory Action Taken Reports was characterized as administrative indifference
that could not be tolerated in matters of public health and ecological concern.?

Scientific evidence presented to the Tribunal revealed the alarming ineffectiveness
of in sitn remediation techniques being employed in 61 drains, which failed to
significantly reduce pollutant loads, particularly Biochemical Oxygen Demand
(BOD), Chemical Oxygen Demand (COD), and faecal coliform levels. Only 2
out of 8 inspected drains met discharge norms, with faecal coliform counts reaching
10w10y MPN/100 mL, far exceeding the permissible limit of 230 MPN/100
mL. The Tribunal also noted three additional failings: all nine STPs in Agra were
not meeting the prescribed norms for one or more parameters, ferti-irrigation

22 Id., at para 10.

23 The Water (Prevention and Control of Pollution) Act, 1974 (Act 6 of 1974).
24 Supra note 1, at para 353.

25 The Environment (Protection) Act, 1986 (Act 29 of 19806).

26 Supra note 1, para 196-199.

27 Id., at para 164.

28 Id, at para 15-16. Despite the above order, no Report has been filed by Chief Secretary.
However, one Report has been filed by CPCB dated December 05, 2023, another by State of
UP through Joint Secretary, Urban Development dated December 06, 2023 and an Action
Taken Report dated December 06, 2023 by Regional Officer, UPPCB, Agra.
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infrastructure was absent, with most treated sewage still flowing into the river, and
chlorination facilities at STPs were inconsistent, with disinfection often inadequate
to reduce faecal contamination. Together, these findings demonstrate that reliance
on in-situ remediation and poorly operated STPs cannot substitute for
comprehensive sewage treatment infrastructure. This contamination poses severe
public health risks and accelerates ecological collapse of the tiver ecosystem.”

The Tribunal also criticized the failure to implement treated sewage reuse policies,
noting that despite clear guidelines from the Ministry of Jal Shakti and CPCB for
ferti-irrigation, horticulture, dust suppression, and industrial reuse, treated water
continues to be discharged into the Yamuna. This reflects a missed opportunity
for water conservation and efficient resource utilisation.™

In the Mathura-Vrindavan segment, the Tribunal addressed not only environmental
concerns but also cultural and spiritual dimensions, recognizing the Yamuna’s sacred
status in Sanatan Dharma.®* The pollution of this holy tiver was considered a violation
of both environmental law and cultural heritage, which emphasizes the authorities
of Dharma, or duty to protect nature and holy rivers under the constitutional

structure of India.

The tribunal’s response included several directions for development, technological
upgradation, and administrative accountability of infrastructure, warning of potential
civil and criminal punishment under various environmental laws. This decision sets
an example for individual accountability of government officials for environmental
protection, marking a significant development in environmental jurisprudence that
prioritises both ecological restoration and administrative accountability.

IV. Technical and Environmental Analysis of the Yamuna Pollution
Crisis
The case is fundamentally based on the comprehensive technical and environmental
assessment of the River Yamuna, which revealed the reality of the Yamuna’s
ecological crisis. The Tribunal’s analysis drew extensively from field inspections,
committee reports, and empirical data on water quality, sewage generation, and
treatment infrastructure, providing a scientific foundation for its judicial interventions.

The main environmental crisis centered on the severe mismatch between sewage
generation and treatment capacity in Agra and Mathura —Vrindavan. The drainage
infrastructure revealed equally disturbing gaps, with Agra’s 90 identified drains

29 Swupra note 1, para 17.
30 Id, at para 25.
31 Id, at para 24.
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showing only 21 fully tapped, 8 partially tapped, and 61 completely untapped.*
Despite having 1,496 kilometres of sewer network, a massive gap of 1,475 kilometres

remained, leaving neatly half the population without proper sewage connectivity.

The performance of existing sewage treatment plants demonstrated critical failures
in meeting environmental standards. The nine STPs in Agra, operating on outdated
technologies like Upflow Anaerobic Sludge Blanket (UASB), Waste Stabilization
Pond (WSP), and Sequencing Batch Reactor (SBR) systems consistently failed to
achieve prescribed effluent quality standards. Biochemical Oxygen Demand (BOD)
levels in treated effluent ranged from 24 —28 mg/L, significantly exceeding the
permissible limit of 10 mg/L, while faecal coliform counts reached alarming
levels much higher than the standards limits.” These failures highlighted inadequacies
in technology, operation and maintenance protocols, and regulatory monitoring,

The Tribunal’s examination of /# situ remediation revealed its fundamental
ineffectiveness for high-flow drains. Despite treating 67 minor drains through bio-
remediation and phyto-remediation, Central Pollution Control Board (CPCB)
sampling found that only two drains met discharge norms, with some showing
even higher pollutant levels post-treatment.” These findings demonstrate that -
sitn methods cannot replace proper sewage interception and treatment infrastructure.
The reliability of zz sitn method of treating drain is questionable.

Water quality analysis of the Yamuna shows a devastating picture of ecological
collapse with coliform counts as high as 25,000 MPN /100 mL, confirming gross
faecal contamination and high levels of BOD and low DO.” These parameters
rendered the river unfit for bathing, aquatic life, or religious purposes, essentially
making it “ecologically dead” for large stretches near Agra and Mathura.

The analysis also highlighted massive inefficiencies in resource utilization, particularly
the failure to reuse treated effluent for irrigation, gardening, or industrial purposes.
Most STPs discharged treated water directly into the Yamuna, perpetuating pollution

and wasting valuable water resources.”

While projects were planned under the
Namami Gange Programme, including new STPs and drain tapping initiatives
scheduled for completion by April 2025, the Tribunal emphasized that without
strict enforcement and performance monitoring, these efforts risked repeating
past failures. This comprehensive technical assessment provided the scientific

foundation for the Tribunal’s subsequent legal directives and policy interventions.

32 Ibid.

33 Swupra note 1, para 17, Table 1.
34 Id, Table 2.

35 Id., Table 4.

36 Swupra note 1, para 17.
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V. Indian Knowledge System in Environmental Jurisprudence

The case represents a progressive moment in Indian environmental jurisprudence,
distinguished not merely by its legal and scientific rigor but by its integration of the
ancient IKS into the ambit of environmental law. The case is an example of how
ancient wisdom can help in contemporary legal reasoning, particularly in addressing
the ecological crisis faced by the sacred rivers of India.

The case recognizes the spiritual and cultural sanctity of rivers in Indian civilisation,
particularly the River Yamuna, revered in Hindu scriptures as the daughter of
Surya and sister of Yama’" In the Rigreda, the Yamuna is personified and worshipped
as a goddess, reflecting a metaphysical understanding that all elements of nature

possess inherent divinity.™

To protect the environment, the Rigreda invokes divine intervention for bliss:

T AT Farad W el fomea: |
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Meaning - The winds bring sweet (rewards) to the sacrificer; the rivers bring sweet

(waters); may the herbs yield sweetness to us.

T THHATTHT HYHATE - |
we e 7 foar i
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Meaning - May night and morning be sweet; may the region of the earth be full of
sweetness; may the protecting heaven be sweet to us.

37  Swupra note 1, para 24.

38 Id, at para 223.

39 Rigreda 1.90.6, This verse establishes the legal principle of environmental harmony as essential
for social order. The concept of sweetness/harmony (madburya) in natural elements reflects
the constitutional directive in Constitution of India, art. 48A, requiring states to protect
environment. The verse supports the ‘precautionary principle’ in environmental law, requiring
proactive protection rather than reactive remediation.

40  Rigreda 1.90.7, available at: https://www.wisdomlib.org/hinduism/book/rig-veda-english-
translation/d/doc829939.html (last visited on July 14, 2025).
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Meaning - May Vanaspati be possessed of sweetness towards us; may the sun be

imbued with sweetness; may the cattle be sweet to us.

This Vedic hymn expresses gratitude for nourishment and reflects an early

understanding of the interconnectedness of natural elements.

TT RTRFAIgal S Te(TH9Teiite {g A9t |
T G 37 TN & FaT e o 1

Word-by-Word-Meaning - % 981! &9 (Fehslits) il i ¥ HEEOR (SFETS) 92
3nfe g1 T (A1, =4, Ia: ) T 3ot w3 aun (rer: ) iR stywifaa (fe) & =i =1 (5,
Frer: ) fadar @ fer T 60 S8R () @ (o7, @) A | @ S@ () uait &
(3. ) St T (F7) g § (TEHT) 1= TR o0 3 &, 39 (39) o 58 A0t
() Ha drer g

Meaning - Uproot not, Pusan, the forest lord with its progeny of crows; utterly

destroy those who are my revilers; let not the adversary ensnare me, as [fowlers]

set snares for birds.

The shloka from the Rigreda echoes the sentiment of protection of the environment:
“Do not harm the environment; do not harm the water and the flora; Earth is my

41 Rigreda1.90.8, This hymn’s emphasis interconnectedness (‘& - all) establishes the foundational
principle for ecosystem-based environmental protection rather than species-specific
conservation. The NGT’s holistic approach in the Yamuna case, addressing not just water
quality but also aquatic life, religious practices, and public health, directly implements this
Rigvedic understanding. The verse supports the “ecosystem services” approach now recognized
in environmental economics and reflected in the Supreme Court’s forest conservation orders.

42 Rigveda 6.48.17. This Rigvedic principle (do not harm trees and water) establishes non-
violence towards nature as fundamental dharma. In constitutional terms, this verse provides
the philosophical foundation for Constitution of India, art. 51A(g). The NGT’s Yamuna
judgment implements this principle through its emphasis on ‘restoration’ rather than mere
‘compensation,’ reflecting the Iedic understanding that damaged nature must be healed, not
just monetarily compensated. Contemporary relevance is seen in the ‘no net loss’ policies for
forest clearance and the emerging ‘rights of nature’ jurisprudence where rivers are granted
legal personhood.”
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mother, I am her son; may the waters remain fresh, do not harm the waters; do
not cut trees, because they remove pollution.”

This personification extends beyond mere symbolism to represent a fundamental
wortldview where rivers are integral to spiritual consciousness and life cycles through
practices such as sacred ablutions, offering Arghya to rising sun while standing in
their waters, and performing last rites on river banks. In the Rigreda, water is not
merely a physical substance; it is also a spiritual symbol. The Rigreda identifies water
as the first abode or ayana of nara, the Eternal Being. This recognition elevates
water to the status of Pratishtha, the underlying principle, the very foundation of
the universe itself.*

The ancient texts reveal a refined environmental ethic embedded in India’s literary
and legal traditions. The Rigreda speaks of rivers as purifiers that cleanse both earth
and people, while the Atharvaveda describes FEarth as a nurturing mother, urging
humans to live in harmony with het.* The Manusmriti underscores the need to keep
water clean, while the Padma Purana sternly warns that those who pollute ponds,
wells, or lakes will face dire consequences.*

The Arthashastrawtitten by Kautilya, the ancient treatise on statecraft and governance,
prescribes specific rules and penalties for environmental offenses, including water
pollution, forest destruction, and mismanagement of natural resources.*® The text
describes the appointment of a Superintendent of Forests responsible for protecting
forests and overseeing their sustainable use. It imposes fines for cutting trees without
permission or polluting water bodies, and establishes protection for public tanks,
ponds, and rivers as common property resources governed by strict usage rules.
Additionally, specific forests were declared protected, known as “Abbayaranya,’ where
severe punishments, including capital punishment, were prescribed for offenders
in the Arthashastra.”’

The Arthashastra’s concept of “Abbayaranya’ (protected forests), which includes capital
punishment for violations, establishes a precedent for declaring ecologically sensitive
areas with stringent protection. This principle is reflected in modern environmental
law through: (1) Notification of Eco-Sensitive Zones under the Environment
(Protection) Act, 1986; (2) NGT’ power under section 15 to impose deterrent
penalties, and; (3) the Supreme Court’s recognition in T.N. Godavarman v. Union of

43 Swupra note 1, para 262.
44 Id., at para 227.

45 Id., at para 261.

46 Swupra note 1, para 249.
47 1bid.
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India,*® that environmental protection can justify restrictions on fundamental rights.
This shows that environmental administration in ancient India was not merely ethical
or religious but institutional and administrative, with state structures existing to
implement environmental policies as part of eco-centric governance.

This interconnectedness is reflected in the Rigredic concept of Rza, the cosmic moral
order requiring all human actions to align with natural harmony, where disruption
leads to “Adharma” and subsequent social and ecological decay.”

o Al AT G TIHT S ST |
A A = aHar srota: 1

Word-by-Word-Meaning - - (3 =) aenef Geifornfererol seq Hff (Ve =) ¥ Idqq=
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The Polluter Pays Principle, Sustainable Development, and the Precautionary

Principle can be understood as modern reflections of ancient Indian ethical
frameworks, offering continuity between traditional wisdom and contemporary
environmental law. The Rigvedic concept of ¢ #H%er’ (action —consequence) provides
the philosophical foundation for the Polluter Pays Principle now central to
environmental law. The Yamuna case’s application of this principle through
environmental compensation reflects the ancient understanding that ‘7q &Iy 7q
%1y’ (as you act, so you reap). This dbarmic principle has shaped contemporary
environmental jurisprudence in landmark cases, including Vellore Citizens Welfare
Forum v. Union of India,” where the Supreme Court explicitly adopted the Polluter
Pays Principle, drawing upon traditional Indian concepts of restorative justice and
karmic responsibility.”’

The judgment’s exploration of devotional literature and folk traditions reveals
Yamuna’s central role in Vaishnava bbakti traditions, particularly in Mathura —
Vrindavan, where she is associated with Lord Krishna’s divine pastimes.”® The
Tribunal recognized that Yamuna’s pollution constitutes not merely an ecological
wrong but a cultural and spiritual wound inflicted upon millions of devotees,

48 (1997) 2 SCC 267.

49 Supra note 1, para 239.

50 Rigveda, 10.190.1 “Truth (of thought) and truthfulness (of speech) were born of arduous
penance; thence was night generated, thence also the watery ocean.”

51  (1996) 5 SCC 647.

52 Swupra note 1, para 56.
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violating the constitutional right to religion for those whose religious practices
involve the river.”

By incorporating the ancient IKS in its legal reasoning, the case demonstrates how
ancient legal principles actively guide contemporary environmental adjudication.
The Tribunal’s integration of dharmic concepts with scientific evidence creates a
uniquely Indian approach to environmental justice that has influenced recent legal
developments, including the 2017 Uttarakhand High Court’s declaration of Ganga
and Yamuna as legal persons with rights, directly implementing the Rigredic
personification of rivers.” The Supreme Court’s emphasis on “intergenerational
equity” in State of Himachal Pradesh ~. Ganesh Wood Products (1995)> reflects the
Upanishadic principle of responsible resource use. This synthesis demonstrates that
ancient knowledge systems are not historical artifacts but living legal traditions that
continue to evolve environmental jurisprudence, offering India’s unique contribution
to global environmental law through the integration of spiritual, scientific, and
legal frameworks.

By integrating IKS into its reasoning, the case synthesises law, morality, culture, and
spirituality in environmental adjudication beyond technical or administrative
concerns for the concept of Dharma, a righteous duty towards all living beings and
planet. This case represents a change in Indian environmental jurisprudence, inserting
scientific rigidity with ancient knowledge, and charts a specific Indian path towards
sustainable development. Through this approach, the Tribunal has displayed that
ancient knowledge can provide intensive insight into contemporary environmental
challenges, offering traditional knowledge systems to integrate a modern legal
framework.

VI. Legal Analysis: Statutory and Criminal Liability

The case represents a decisive moment in environmental jurisprudence, establishing
a comprehensive framework for legal responsibility in cases of contamination of
the river. The legal analysis by the NGT in this case firmly anchored government
responsibility within the constitutional and legal environment of India, beginning
with the fundamental recognition that the right to a clean environment constitutes
an integral part of the guarantee of the right to life under Constitution of India,
article 21. The Tribunal emphasized that any act or omission leading to environmental
degradation, particulatly of essential water bodies, directly violates this fundamental
right* This constitutional foundation was strengthened by references to article

53 Id, at para 24.

54 Mobd. Salim ~. State of Uttarakhand, 2017 SCC OnLine Utt 367.
55 (1995) 6 SCC 363.

56 Supra note 1, para 282.
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48A, which mandates state protection and improvement of the environment, and
article 51A(g), which imposes corresponding fundamental duty on citizens to protect

natural resources.”’

The statutory framework analysis revealed systematic violations across multiple
environmental laws. Under the Water (Prevention and Control of Pollution) Act,
1974, the Tribunal identified a clear breach of section 24, ze., prohibition on
disposing of polluting matter into streams, and sections 25 —20, ze., consent
requirements for sewage outlets. Despite these violations, the Uttar Pradesh Pollution
Control Board (UPPCB) had failed to exercise its powers under section 33A to
issue effective directions or closures. The Environment (Protection) Act, 1986,”
provided additional grounds for liability, with the Tribunal noting that treated
effluents from STPs in Agra and Mathura-Vrindavan consistently violated discharge
standards, particulatly regarding faecal coliform levels. The National Green Tribunal
Act, 2010 empowered the Tribunal to apply the Polluter Pays Principle, ensuring
that restoration costs would be borne by those responsible for pollution.

The Tribunal observed that continued non-compliance would attract criminal
proceedings for violation of section 24 with personal/corporate liability under
sections 47—48 of the Water Act, 1974,°" which provides for imprisonment up to
six years for knowingly discharging pollutants without consent. Environmental
compensation emerged as a crucial civil liability mechanism, with the Tribunal
observing that wastage of public funds on ineffective STPs and repeated tendering
without completion could attract scrutiny under the Prevention of Corruption
Act, 1988, and the Prevention of Money Laundering Act, 2002.° The Tribunal
held senior officers, including the Chief Secretary of Uttar Pradesh, personally
accountable for persistent non—compliance, noting that disobedience is punishable
under section 26 of the NGT Act, 2010.%

VII. Conclusion

The case reflects a comprehensive understanding that environmental degradation
represents not merely a technical failure but a systemic governance collapse
encompassing administrative apathy, statutory violations, and cultural disregard
for ecological values. The case emphasized that contamination of the Yamuna

57 Constitution of India, arts. 21, 48A, 51A(g).

58  Supra note 17.

59 Swupra note 18.

60 National Green Tribunal Act, 2010 (Act 19 of 2010).
61 Supra note 17.

62 Supra note 1, para 383-384.

63 Id, at para 99-112.
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River constituted a violation of the fundamental right under article 21 while
simultaneously betraying the constitutional duties of the State under articles 48A
and 51A(g) of the Constitution of India. This constitutional violation demanded
an immediate and enforceable corrective action instead of prolonged administrative
processes or financial excuses.

The reuse and conservation directives of the case reflected principles of sustainable
development, which require the treatment of sewage water for ferti-irrigation,
suppression of dust, horticulture, and industrial purposes through dedicated reuse
pipelines. This approach would minimize the river discharge while maximizing
efficiency in resource utilization. The Court’s execution mechanisms established
clear consequences for breach, including civil liability, environmental compensation,
and criminal prosecution under multiple environmental statutes. Misreporting or
misuse of environmental funds which is obtained from public money would attract
criminal investigation, creating personal stakes for officials involved in environmental
governance.

The court held that the contamination of the river transcends technical solutions,
which require holistic approaches integrating science, law, governance, and cultural
ethics. The case exemplified the constitutional morality fused with ancient Indian
environmental wisdom, positioning judicial supervision as essential for
environmental protection. Comprehensive directions issued by the Court could
serve as a replicable model for rejuvenation of rivers, and water bodies and
render ecological justice in India. The case finally established that environmental
responsibility must be enforceable through law, based on constitutional values and
implemented through vigilant judicial supervision, transforming the protection of
the environment from an abstract principle into a concrete legal obligation with
significant consequences for government failure. The Shanti Mantra in the Yajurveda
establishes a holistic approach towards environmental protection:

TY: yTfaareer vit-a: gieet gnf-aard: Inf-aRrse=: yh: |
TS It s <ar: ITi-sied Yi-a: |a Ii~: Ji-ala ITf: |1 °r
ITTwarer 1o

64 Yajurveda, 36.17. The Hymn says that, “May heaven be peaceful for us; may the space world be

peaceful for us; may the earth be peaceful for us; may God of Water be kind to us to be
peaceful; may the Goddess bless us with peace; may the Botanical God bless us with peace; may
all the gods be kind to us to be peaceful; may Para brahma bless us with peace; may peace also
be peaceful for us.”

Yajurveda, Uanti Mantra, Ch. 36. Translation adapted from Vedadhara, “Uanti Sukta of
Yajurveda,” available at: https:/ /www.vedadhara.com/shanti-sukta-of-yajurveda (last visited
Now. 18, 2025).

Yajurveda, Uanti Mantra. See also Narayanashrama Tapovanam, “Uanti Mantras,” available at:
https://www.holybooks.com/shanti-mantras/ (last visited Nov. 18, 2025).
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STRATEGIC CHOICES, ETHICAL DILEMMAS
STORIES FROM THE MAHABHARAT (2023) by Aruna
Narlikar, Amitabh Mattoo and Amrita Narlikar. Published
by Penguin Random House India Pvt. Ltd. Pp. 184. Price
399/- ISBN: 9780143459750.

IN AN era where society is both blessed with unprecedented technological
advancements and abundant opportunities, it finds itself entangled in complex
ethical dilemmas. The choices individuals or nations face are rarely straightforward,
as actions often carry unintended consequences, impacting the environment,
vulnerable communities, and the delicate balance of life on Earth. Inaction, however,
is equally untenable, leaving us caught between competing priorities. Hence,
navigating these dilemmas demands strategic choices and a guiding framework, in
which we exercise mindful awareness of the consequences of our actions. The
book' under review argues that it is possible to achieve strategic success while
upholding ethical principles and embracing humanity in its most inclusive sense.
Serving as a bridge between the ancient wisdom of the Mababharat and the
contemporary concerns of individuals and nations. The book offers an insight,
how rich the content of the Indian knowledge Systems (IKS), particularly the
ancient text Mahabharat, composed centuries ago, continues to captivate and
enlighten readers with its timeless wisdom, can be used for finding solutions for
present issues pertaining to daily life, foreign and security policy.

The introductory” section of the book illuminates a profound perspective on the
Mabhabharat, an epic often misconstrued by many as merely a treatise on warfare
due to its title, which has become synonymous with war in contemporary
understanding. However, the book compellingly argues that the Mahabbharat
transcends this narrow interpretation, offering far more than a narrative centred
on battle. It delves into the intricacies of dharma (righteousness), exploring the
moral and legal obligations that govern individuals and societies. It provides us
with tragic examples of how to treat the environment, it also offers us heart warming
illustrations of the moral and material benefits and many ways of living in harmony
with nature. Moreover, unlike the Ramayana, which presented as a text of ideals,
framing the main characters as ideal in every sense teaching us the virtues that
should inspire us. However, the Mababharat is framed as a complex narrative which
have many heroes but all are far from perfect, based on which the book drawing

1 Aruna Narlikar, Amitabh Matto, et.al, Strategic Choices, Ethical Dilemmas Stories from the
Mahabharat (Penguin Random House India Pvt. Ltd., India, 2023).

2 Id, at 3.
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parallels between the character of Mahabharat and present time as both were
complex, multifaceted and torn.’

By analysing specific episodes from the epic Mababharat, as discussed in Chapters
3—11 of the book, illustrate how the Mabhabbarats teachings remain relevant today.
Each chapter of the book contain three sections. The first section is devoted to the
inspiting story from the Mahabharathaving direct relevance to present time problems.
In the second section, the book connects the story with the practical application of
the same to the present time precarious business of living. The third section draws
outlessons from the story and its application to the policy and international relations.
The book demonstrates through these episodes how it is possible to achieve victory
while preserving one’s moral integrity and soul, and how humanity, in its most
inclusive and compassionate sense, can still be restored and upheld. The narratives
explored in the book are diverse, offering insights relevant to contemporary issues,
including cooperative partnerships, social barriers such as caste and class, the spread
of misinformation and fake news, and challenges related to environmental
sustainability.

In today’s interconnected world, where isolation is unimaginable and society
transcends local and national boundaries to form a globalized community,
cooperative efforts are crucial for addressing critical issues such as climate protection,
trade, Intellectual Property Rights protection, peace, and harmony. For instance,
during the 20™ meeting of the US-India Counterterrorism Joint Working Group,
both sides reiterated that combating terrorism depends on bilateral coordination
between the agencies for effective information sharing.' Chapter 3, “On Alliance
and Partnerships”® draws a compelling parallel between the ancient collaboration of
Vyasa and Ganesha in composing the epic and modern principles of teamwork,
negotiation, and strategic alliance-building, The author extracts key principles from
the following shloka:

TSAT ET SIAFLRTUT T2 et ¢

Word by Word Meaning - 31 (ydjicd) — request, entreaty, supplication; HI®T (0ghd)
— fruitless, vain, unsuccessful; S (varam) — better, preferable; ST (adbigune)
— to one superior in merit or quality; T (7a) — not; JEH (adhame) — in one
inferior, base, unworthy; TSMbMI  (Jabdba-kimd) — one whose desire is fulfilled;
literally “having attained one’s wish.”

3 Id,ath.

4 Government of India, “Joint statement of the 20th US-India Counterterrorism Joint Working
Group and 6th Designations dialogue” (Ministry of External Affairs, 2024).

5  Swupra note 1 at 29.
6 Meghadoot, Poorvamegh, 6.
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Meaning - A favour asked of an honourable person, even if rejected, is superior to
one that is granted by a wicked person.

By analysing this mythological narrative, the book identifies three key principles
vital for contemporary times: firs?, the universal value of teamwork, second, the
importance of selecting partners wisely, and #7rd, the need for negotiation grounded
in mutual respect.” These principles extend to international relations, where the
book highlights the need for cooperative team effort in foreign policy through
multilateralism for addressing global issues. However, even within such alliances,
nations must engage in principled negotiations to safeguard their sovereignty while
fostering mutual respect. The author illustrates this through the European Union
and India’s diplomatic engagements, particularly regarding India’s position on the
Russia-Ukraine conflict, which exemplifies how nations balance national priorities
with collective goals.®

In the world of social media, relentless demands of our time and multiple
distractions. Through much of our everyday lives, we flit mindlessly from task to
task. To achieve our primary goals, it’s crucial to filter out irrelevant distractions. To
tind an answer for this, the book extracts a well-known story from the Mababharat
in chapter 4, “On Focus and the Big Picturé™, whete Dronacharya tests his students’
archery skills. During which Aryjun’s remarkable focus distinguishes him from others,
when he replied to the question addressed to him by Dronacharya:

R uyanfa wrae =1 Tt 1o

Word by Word Meaning - R (sirah) — “the head” (accusative singular or nominative
depending on context); SRAMH (pasyimi) — “1 see” (1st person singular, present
tense); M (bhdsasya)— “of Bhasa”; T (na) — “not”; TH (gatram) — “the body”;
3fd (i) — “thus/in this sense/as such (quotation marker).”

Meaning - 1 see only the head of the bird, I do not see the rest of its body.

Further, through a lesser-known story where Arjun saves Dronacharya, showcasing
his adaptability skills during a situation of urgent crisis by remaining calm and
exercising his skills effectively. The book draws a compelling parallel to modern
life, where people struggle to maintain single-minded focus, stay calm, and apply
their skills effectively during urgent situations. Similarly, in foreign policy and
governance, the author urges policymakers to emulate Arjun’s ability to ignore

Supra note 1 at 32-24.
Supra note 1 at 35-38.
9 Supra note 1 at 41.
10  Mababharat, 1.132.7.
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distractions and prioritize “first-order goals” to develop coherent and effective
strategies.

Chapter 5, “On Friendship That Transcend Social Barriers™, examines two critical
challenges facing contemporary society: social barriers such as caste, class,
geographical status, etc., that hinder meritocracy and inclusivity, and the complexities
of loyalty in modern contexts. The narrative referred from the Mahabbarat to
illustrate the impact of social barriers, that despite their reputation for integrity and
nobility, the Pandavas, constrained by elitist and prejudiced societal norms, overlooked
the merits of Karna, a highly skilled warrior. In contrast, Duryodhana, often portrayed
as a villain, demonstrated meritocratic courage by recognizing and elevating Karna
based on his abilities, disregarding his lower social status.'

Secondly, Karna's unwavering loyalty to Duryodhana, even in the face of temptations,
adds a profound ethical layer to his character, showcasing loyalty as a complex
virtue. The book effectively connects these ancient episodes to modern challenges,
particularly in global governance. It critiques the elitism of Western democracies,
which often exclude nations from the Global South from permanent membership
in the United Nations Security Council (UNSC)", despite these nations meeting
the necessary criteria. Additionally, the chapter explores loyalty through India’s
continued participation in BRICS, despite tensions with China and differing positions
on the Russia-Ukraine conflict. This narrative in the present time, in its geopolitical
realities, makes it timelier and more impactful.

In an era where human activities increasingly harm the environment, causing
irreversible damage and affecting all life forms, the anthropocentric view that
humans own the earth disregards the equal rights of non-human species. In recent
supreme court remarks reflects this perspective of prioritizing human space over
animals, where the court on feeding stray dogs, expressed annoyance and
displeasure, saying “there is space for these animals, no space for humans”."* This
all reflects a broader failure to recognize shared ecological rights. The book, in
chapters 6", 10", and 11", drawing from the Mahabharat, offers insights into these

11 Swupra note 1 at 53.

12 Id, at 57.

13 Id, at 59-61.

14 ““Why Don’t You Feed Them at Your Own Home?”: Supreme Court to Noida Woman in Dog
Feeding Dispute” The Indian Express, July 17, 2025, available at: https://indianexpress.com/
article/cities/delhi/why-dont-you-feed-them-at-your-own-home-supreme-court-to-noida-
woman-in-dog-feeding-dispute-10128941/ (last visited on July. 18, 2025)

15 Swupra note 1, “On Values and Interests” at 65.

16 1d, “On Compassion and Ecologism” at 121.

17 Id, “On Animal Rights and Personhood” at 135.
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contemporary global challenges. Yudhishthir acknowledges nature’s prior claim over
a lake, respecting non-human and marginalized communities’ rights, urging a
rethinking of governance to prioritize environmental equity.'

In Chapter 10, “On Compassion and Ecologisn?”, story highlights a parrot’s loyalty to a
dying tree, and further prompts a rethinking of narratives about climate change,
sustainability, and biodiversity. However, most dominant narratives on these topics
in the present time remain human-focused. The entire movement for climate change
in the present time seems to be premised on the assumption that the planet belongs
to humans and almost no recognition for other species. These narratives from the
epic advocate for recognizing animals as kin, countering anthropocentric
environmentalism. The book illustrates the same through campaigns like
#StopKeralaKillings and global anti-trophy hunting movements."” Chapter 11, “On
Animal Rights and Personbhood’, recounts Yudhishthir’s refusal to abandon a stray dog
during the Pandavas’ Himalayan ascent, emphasizing trans-species personhood and
loyalty. Indeed, in Yudhishthir’s eyes, animals deserve not only kindness and compassion
but also respect and dignity equivalent to that of humans.” By opting for this
approach, Yudhishthiris living up to a powerful ideal, can be seen from the following

Shloka:
i qeY YAy foea<i wHva)
Tovacafae= o uvata @ uvatd 12!

Waord by Word Meaning - &8 (smam/ samam) — equally/alike/the same in all; Y
(sarves*s) — in all; YA (bhites*s) — beings/creatures; TS (tis*thantam) —
abiding/ residing/ dwelling; WHYSRH (paramesvaram) — the Supreme Lord, Supreme
Being; To9aeY (vinasyatsn) — among those that perish/in the perishing; e =g
(avinasyantam) — the imperishable one; : (y a b *) — who; TR (pasyati) — sees/
perceives; | (sah ) — he; T (pasyati) — truly sees/perceives rightly.

Meaning - He who sees the divine in all creatures, and in all mortal bodies sees the
immortal soul, he is the one who truly understands.

This resonates with 2025’ animal rights debates, including stray dog violence in
India and Turkey, and live animal markets in China. Rooted in the Bhagavad Gita’s
universalism, it calls for recognizing animals as beings deserving dignity, offering a
legal and ethical framework for sustainable, equitable governance.

18  Supra note 15 at 70.

19 Supra note 16 at 126.
20 Swupra note 17 at 140.
21 Bhagavad Gita, 13.28.
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India’s foreign policy has long emphasized peace, non-alignment, and the use of
military strength and war as a last resort, prioritizing diplomacy and negotiation to
resolve conflicts. There are several incidents when India preferred negotiation over
war, for instance, in May 2020, tensions flared along the Line of Actual Control
(LAC) in eastern Ladakh, particularly in the Galwan Valley, where a violent clash
on June 15, 2020, resulted in the death of 20 Indian soldiers and an unknown
number of Chinese troops. Despite the escalation, India prioritized diplomatic
and military-level talks to de-escalate the situation. In October 2024, India and
China finalized a disengagement agreement for Depsang and Demchok, further
reducing tensions.*

However, when negotiations fail, India stands for justice, as seen in operations like
Operation Sindoor against terrorism. Taking a stand for “India First”, “multi-
alignment” as argued by India’s Foreign Minister, S. Jaishankar, in an agenda-setting
speech in 2019.% Chapter 7, “To War or Not to War: The Bhagvad Gita™*, applies the
Bhagavat Gita’s teachings to modern contexts, drawing on Arjun’s moral dilemma
and Krishnas guidance on svadharma (duty) and nishkaam karma (selfless action). It
frames these principles as a call to uphold justice, whether defending others or
confronting workplace unfairness. Emphasising the war as a last resort, however,
once the path to war is chosen, there should be no turning back. Hence, there are
times in our personal lives and international politics when we must take a firm and
principled stance. The Bbagavat Gita shows us when, why, and how.

The prevalence of fake news and misinformation in India has been on a disturbing
rise. Multiple surveys have consistently shown that fake news and misinformation
are poised to become India’s biggest threats. From impacting elections by skewing
public perception, influencing voter behaviour, and even manipulating election
outcomes, misinformation and fake news have larger implications than we realise.
Misinformation has also fuelled communal tension; falsehoods ignite conflicts and
deepen divisions in society. False information about diseases, treatments, and vaccines
has led to widespread panic and mistrust, undermining efforts to combat health
crises effectively.” It has disrupted economic stability by propagating rumours that

22 Federica Marsi, “How India and China Pulled Back from a Border Watr — and Why Now”,
Albjazeera, Oct. 22, 2024, available at: https:/ /www.aljazeera.com/news/2024/10/22/how-
india-and-china-pulled-back-from-a-border-war-and-why (last visited on July 18, 2025).

23 Supra note 1 at 90.

24 Id, at 77.

25 Nihal Kumar, “Fake News and Misinformation Poised to Become India’s Biggest Threats”,
The Probe, June 12, 2024, available at: https://theprobe.in/media/fake-news-and-
misinformation-indias-biggest-threats-4758254 (last visited on July 18, 2025).
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affect markets and consumer behaviour, as we saw recently with the stock market’s

bloodbath.*

Chapter 8, “On Fake News and Disinformation”, highlights the consequences of
fake news, recounts the tragic deception of Dronacharya during the Kurukshetra
war, where the Pandavs exploit his love for his son Ashwatthama to demoralize and
defeat him.” The framing of the Pandavs’ tactic as a disinformation campaign is a
brilliant modern parallel, resonating with 2025’ concerns about fake news, digital
manipulation, and cyber threats. The chapter highlights the Pandavas’strategy, using
a credible source (Yudhishthir) and manipulating context (Ashwatthama the elephant),
while preventing verification, as a classic disinformation campaign.”

In chapter 9, “On the Importance of Flexibility and Adaptability”,” the book effectively
uses a lesser-known story from the Mababharat. Karna’s peculiar sense of honour
and stubbornness not only cost him his own life but also resulted in the death of
a fellow creature, Ashwasen.”* Using this episode, the book emphasizes flexibility as
a vital attribute in both personal and strategic contexts is compelling, It serves as a
powerful reminder of the devastating consequences that can arise from missed
opportunities and reluctance to learn from prior mistakes. The book draws a
compelling parallel between Karna’ errors and modern challenges, especially in the
realm of foreign policy. It strongly advocates for democracies to build flexible
alliances based on shared values, emphasizing that adaptability is key to navigating
today’s complex global landscape.

The collection at hand, by means of stories, weaves the IKS into the fabric of
modern life, offering readers a profound exploration of timeless philosophies
through engaging narratives. Each episode unfolds with pragmatic philosophy,
delivering actionable insights that resonate deeply with today’s complexities. The
seamless blend of storytelling and practical wisdom ensures that readers not only
reflect on their own lives but also gain a broader perspective on societal and global
issues. This book is a good read for students, for practitioners of foreign policy, as
it offers insights on strategy and alliance building, and for all well-intended individuals
who want to gain knowledge about the 1KS.

Saneh Kumari®

26 1bid.

27 Swupra note 1 at 95.
28 Id., at 96.

29 Id, at 98.

30 Swupra note 1 at 109.
31 Id, at 112

*  Ph.D. Research Scholar, The Indian Law Institute, New Delhi (India).
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|. FTeT FIe 3T AT FT @ [Black Coat and the Colour
of Justice]
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Foundations of a Dharmic life: Purusharthas and

* This translation has been done under the guidance of Prof. (Dr.) Anurag
Deep, Professor, Faculty of Law, University of Delhi.

1. Ig SIS ~AgHfd @Y. TH IAVGH, R & Fdred AR-ATerd (Fariargd) GarT
fem arar & T ARA & T AT HRSR AT & AT §| qg cATEarT
HIH 2l & JgIS Yool 9N “Similarities in Contemporary and Ancient Indian
System of Jurisprudence” 2% ¥ dgd, felid 26.05.2024 F 3qeS BpaT
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Chaturdasa Vidya]
. RAfr & g gr&he 3R smyfas Rftremes & gaar [The

Sources of Law: A Comparison of Ancient and Mod-
ern Jurisprudence]

IV. &3 &1 Hfgaraor: Tfaal &1 ve 9fietor [The Codifica-

tion of Dharma: An Examination of Smritis]

V. wrdler FamreE: Aqefa # afear sk Rguia [The An.
cient Courtroom: Procedure and Principles in Manusm-
riti]

VI. e FiRs 3R 3R eRRAw fae | siftew
[The Arthashastra: Kautilya on Judicial Conduct and
Forensic Science]

VIl. a& &1 faae: =g e ik enfdis §uv &1 game
[The Science of Logic: NyayaShastra and Resolution
of Dharmic Conflict]

VIIl. fas&¥ [Conclusion]

. STeT Hie A =T FT WA
[Black Coat and the Colour of Justice]

# Teh agd € Uk oI A YEIMNA HIA g1 Hol dFeT THARI0T
a:%@riﬂi—m%ﬁ'cﬁm’r aﬁﬁﬁwwﬁl@%lz
drEdd H, dehlell GaRT Hlell HiT Llsa-lo-l T AT FT I 17a°r Qﬁr
a?sdois@roidueu ST FohdT &, S8l [afsr & ATar, O Usds dlah
(15521634) & Heg ger (1609-1676), M, aftar Sueks
FERTT & 39 TEPR & Flel I IgaAa 3T A GEREIRC
%m%mwwﬁfﬁﬁwmaﬂ% dAfreT ao
T 3T oF QT T ghIll FI FIel e 3 HTAT I3 Tgadell
3R AR W &1 o ofemmelt =fgw arfeh 3ererd & a6y 3o
SAdT H 3T Ugdle o g Jahl

SHH FT dgd & Udeh o1 g1 Tg U1 S 174 Jar &

o)

'ﬁf%R«T , 39T Y AT & diAd F&&0r § far

S

e

%* Ef%

2. FrHfS &Y. UH GIAVIH, Hafoel HCeHA AIH (Il gfdeaera, 2021).
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g1 & ST ST b §13 THAIUT & dfAT GEHOT # T Ay
T ¢ STgl TAefivuT $79TaTeT T & AHeT Uah RO’ (Refugee)
& T H AcATAIOT Fd &1 5T &7or fqefivor F serarer I3 &°r
aqT, aga%rgmmﬂ%mawwmmmlag?ﬂﬁ
cadr arel cqldrd oTel | TI8fivoT o 9T, “§ A, IR TaT el
¥ & SeTar € B 39 SO F 3R %ISﬂﬁI‘U GEURCTEY
FAT AT/ ST T T FTell @RI Y [3eiwor “gar I
JARRIT = AP T 3939 Fa gl

Ig I ‘AT ¥ ARG I gARY 3eTardl o 33e 4,
TIoll-Hade affemes & 3uR foram g, afdha 1200 & 31f¥0e av
d HRAT el ¥ Tg Fouan H A 6 g @ gARARG =
FT LT T & ThaT &1 ST, ﬁ?TBN?ﬁW*Sﬁﬁ'@T%
R & Ig THd &F F AT FToT FIc TgeTall AT T fer R
39T T ¥ TARRIT ~OT U e T e @ o ¥
§AR Wifec # smyfee faftremes & sga an Res Med € |

. o i Siager At e gewrd 3k aqdyr R

[The Foundations of a Dharmic life: Purusharthas and
Chaturdasa Vidya]

Hﬁﬁﬁ%lmaﬁﬁw
AT T F AT 3T FA, 1A 38 gfAar & gl & 3
aﬁ%mmmma?wﬁemmgwwwmw

i

THARIUT & e & HEEOT & “‘GERIAIUH” & 9 H AT Sar & 3R 59 aff e
HIfecd & TaH HElA Hglhredt H q Teh AT 1T gl

Justice tempered with mercy means giving fair judgment while softening it
with compassion and forgiveness. It ensures that wrongdoers face conse-
quences, but not in a harsh or unfeeling way, especially if they show genuine
repentance. For example, when King David sinned by taking Uriah’s wife,
strict justice demanded death, but because he sincerely repented, God for-
gave him and spared his life, though David still faced the loss of his child
as a consequence. This shows that justice remains, but mercy makes it
humane and balanced, available at: https://wol.jw.org/en/wol/d/r1/lp-e/1965488
(last visited on Aug. 10, 2025).

3Weg feoaofr 2|
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&Y, AT Hiehel T T A 81 ¥ TRT 8T AN ATEAT GaRT
Waﬁwwﬁ%%@ﬁﬂ‘rﬁﬁ%@mﬁl

sﬂs?rwa‘faﬁ 7Y, FHA 3R AGT FT FH 9t Fd &2 IS
g ST UR &t Y Ted AT & ar g Ige IE ST e 6
¢ (Dharma) &1 82 Sid do 39 g el Slledd [ & FT &,
ds de 39% fov enfds Shaa Shar g9g 81 ¢l

14 fRezr maEmw

AR AEEl o 14 faear ar@w fauiRa $r oOf s 14 gz
%mﬁa#aaé%rﬁwmmwlaaéarwyﬁ%ﬁam
feaT & 317 § AT U A a8 TASE F o0 e
T &, ShaeT T TEN aiehr 47 §, gAR At gary FefRa 14
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anfier off, ggen- Tqde- e, Iolde, HAde, HYdde| gaET
fSRY ST FeT STaT B TGS ©F 39T & RIET, A, B
foeerd, saifay 3k Feu| Ehwaﬂmlﬁ—gmw—aw
RO 3N YA gl STl g1 UFAET 144 faezr amar &
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$r sig et & g a1 ¥ A Usq N I ‘R Usg 7 ¥ S
37 § “SITer| safaT, gt 14 fye@m em@nait & s g )

. fafer & @ e 3 smyfas Rftremes & qaen

[The Sources of Law: Comparison of Ancient and Mod-
ern Jurisprudence]

g facamsit & Oid Fa1 §? 9T Fd A ARday 7 Iy &
FAT A? AT N I 317 319 B & e Rt &
’ﬁ?eﬂﬂ M & IR F& are Rffe [t F a9 w=r
? §H el Toh TH Ugel 39 grg Hiaene [Constitution] &1
afer &1 A §a6° 3R U7 a3t garr a0 v
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1
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6. SO ARAT ey rfafAge, 2023)
7. S9- FE gREre dar FH, 1962]
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fafer &1 ater W s R_RAT Hr ereal garr fr T TrEar
=afde eggear [Judicial Interpretation] I8 37T, 3y
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IV. a3t F1 wigaror: Ffaat 1 ve gderor
[The Codification of Dharma: An Examination of Smritis]
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faftrt #1 e [Conflict of Laws]
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s fafoeres & REIfA [Repugnancy], Rf &
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V. e samarera: #AqEfa # ufear sk Rquia

[The Ancient Courtroom: Procedure and Principles in
Manusmriti]

Ao 3cToldl & T 31T dTol 316RE Affed yaR & ATHET &

A 91d Fd 8| ST 37 JhR 8, 1. KOT & AT 2. S
3R AR 3. warfdca & e N 4. 9efeRt & 99 R
5. 3UgRT I arqdll 6. HfARl P Holgll HT I o HIAT 7.
gHsildar &1 9reled J T 8. %ﬁﬁ?@ﬁamwm
9. Ao 3R Aat & &7 R 10. TRt 1 Gt F gy
# faare 11. gFaT 12. AEA 13. I 14. s&har 3R Bar
15. IR 16. 9fY 3T Ul & FHaey 17. (uaa &1 [Fara=T
3 18. 3T 3N eS| A FEd § F A 3ronE e
TR F farg § S ered & G IS §1 NS ¥ gHT & o
T 3erear ¥ 9T & 9 I § & 9 FI5 afFa Sawe
ATACT [Civil Case] &of &dT &, a 3 drdl [plaintiff] &gr STar
g, 3R I TS TF IS ad F FHEAT H 3Ered H T
AT &, 3§ aguT [plaint] FaT I1ar &1 Rudia gsT Fr gfaardr
[defendant] &gl STAT g1 9fdddl arT gk fhu M0 3 &hr
@ U= [written statement] &8 ST §1 §AR 91T §HARY
Toll-daas AT & 3mR W f9efaa [Affiea eeeaer §
St dfeer sifdreafaadt &1 sregazor wh Bl

3 FeJ G@NT 3TN BT IS FH g & A rsaraen oWl
m?mwaﬁmﬁﬂ*qﬂﬁumd JIEgT ST ST AT gia=m
AT Y& T SITaT &1 Iy Hr 31 ar IdedT ar aifdaear wer
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a1 g & & A Fed & 6 U Qo Awed & U idardr
3% caRl 3feal@d ar gural § @ U B T W Fehell
1 98 FEd ¢ A T, FfAufy AT & FHfid [admission

of claim]|

3771, T&Taer gishar Afgdr & 31m9e 91 3¢ 12 T 6 & dgd
TF AUV uraene .6 Ifg F15 ufqardr ady & e F TWER

16. fafaer ufhar |@fear, 1908, 3meer 12, Az 6, Fwfaat ww Avg- (1) 5@t 2o
&1 Fpfadl ar a Affgaa § ar =g, 9 Y
$r 78 g, T HheH & fohdl off =oT A,

e At 3R gt & T RREr 3T R %ﬁrﬁﬁwwﬁm‘cﬁaﬂ%uﬁmﬂw
meram%mwwam%mﬁﬁm,mmﬁ
e H @A gul

%f
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T §, A ered 9 FS @eg fav @Y Aoy aRa &

vl gl m%ﬁ%%@ﬁ?ﬂ'&r%ﬁvaqmd H 3T T
gell mﬁ'% & aufduf, # arar F&EeR war §1 gaEdr S
UcdaEhcatd, [Fdlhid X 9RER - admission and avoidance]
g | WW%WWﬁ%ﬁW@W[complete
denial] § 3R =lr yrsearT a1 g4 =TT [res judicata] Y
3T G T aRT 11 @Rt et R T ¥

s fAfder ufshar Ifedar & dgd &7 #ea & & afe 3mer
HAHS H 3cTeld & FHET S fdarg # g, agqgﬁﬁé’ratrﬁw
IV ATH H Teh Hegl T ¢, dl Tg WA ATHH
aﬁa%lmﬁwﬂwﬁﬁmﬁa%m%lm a'rcr%Fm‘ras
qIre, aﬁ%ﬁﬁémﬁlﬁ g [joinder, misjoinder of
cause of action, limitation] & sX & off 919 = & I Fea &
ﬁ?qﬁ@mag%maﬁ%crmhuktu]wm% T e &
T 3T H ~g-TA0TT A AT S ThdT &

3T YR, Wﬂﬁemﬁﬁmmwiﬁﬁaﬁmﬁm
Tl 39 ST gHeEET T SH Uh TN H @A & 9
39 Ig ot ST TR F F gt gdaes I8 ot
A & b T gpR & ~Irmeel &1 eredr J§ Agea fear o
ThdT §| TE €T =TT 96 AT & F o eRiemes 3«7 o &y
mwﬁ%‘%ﬁrm%nmﬁﬁﬁrﬁé:ﬁvwﬁﬁ

ﬂ

G%samﬁérmlwﬁaﬁwmﬁﬁﬁa%m’w
g, m?frqoaﬁTMMN@rMQWETW%I

17. @gY, urT, 11, qd-=arg— Hrg #f ey ey 0 arg ar fdarees 1 faamor 78
aﬁ?n%mﬁwaﬁ:ww~ﬁaﬁﬁw3ﬁrﬁa%mﬂaﬂmmmﬁ
ﬁqméaﬁaa?m@wma:aﬁasﬁmﬁmmwésm
3 T e & gcgerd:
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VI. ¥ gaRT 1% 3TROT 3R eRAE fee w
wifeeT

[The Arthashastra: Kautilya on Judicial Conduct and Fo-
rensic Science]

SoT YIATEAT T Ueh MY FNRET & & §1¢, 379 §H U Tiared
=T ¢ & o I8 3rdenes =7 &1 ST o #F 3ruer sarm &
AT g & IR 6 § g3, 31y, A 3 AeT| 377 Shaa &
el @ geafag &1 39 g3l g € & ifced o I e
mmmﬁmwmwmwwﬁ%aﬁmw
T &7 iR 39 a9 ¥ TgAd ¢ [ g8 350 a1 @ ¥ 150
SE ¥ T W@ NN 7 YR, I8 T SfEeRl % aR &
AT &, el d & 7 M S AR U HT AAaT i FhR
el F §, 9 5F o1 @ WA ¢ foh IrmET 2000 AT YA
el TR

AT AT ITT-3TIT ThX o A1k JRRAT & ax #
ITd AT &1 U PR & A1Aeh FTHARRAT & AT, e
SAIITENRT gl STl ATl G TR & g1ideh JfriRar
YSSE gl ST AT, AH RIS AHA § Aves arer Afaeee
3R R YR F Farareieit # gAY AT TEeR FET SaT 24T
=arareiet ¥ T v 3R GRar siftey garT 3% v
TS 4 Heq T 9 F el 13 ¥ 16 aF fauila 6 a8 §
PRI CanT 3% AT F PURG AR GRdT 7 FEa &
Fr, ggdT, Teh ~ararefer fhdT off arer ol ST SI&r ¢, ST
Fi%’r HATTI g1 AT A QYT & § g9 76T e |’ ga,
U =araTelier 3ETeid $ THET 37T aTer hET 8 cufed & @y
g—éam TET FEM20 T Fgrareer yrEfEe 3R 3aTE uee

# v 8T gem I FaATaeds 3R IvrEfae weed gy

18. TETSFATNTSAT feTieient & 3TER, 7AET gRURS &7 & orerer 300 $&r qd
FTE, aaﬁm%w%@%ma?r g & W AT | ST ¥ https:/www.
britannica. com/toplc/Artha -shastra (last visited on Sept. 10, 2025).

19. 3AE, QA IV, AT 9, Wi 2, UHATURACdgcH YRy derdfd

mﬁmmmlmaﬁwn (379-
aﬁﬁé’wﬂ‘mra’mﬁaﬁaﬁaﬁrw% e &ar & Femar ¥, &
IO & F Y9 HAA ¢, o 3§ Ggel gA o a0 JA & & fawar smeam)
FIR et F T, &3 Q=T grem) |

20. @@
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gem 2! g 3T ARG Iieg JfREad & e Ay gaus
T YaT o9TAT S TehalT & S hae 1872 & 3MAT T, 39 HRAT
areg yRfAgA, 2023 & dgd 212

hifeed & HIRTET T TEdeh 4 &I I 7 AF-GHET [post-mor-
tem examination] & TefAId &1 T 3T 37 AT W fRAzara
H Tohd ¢ ol Pifced o AT-TET & foIv g7 &) FifeceT Fga
¢ & Ao Fr FAr off 3aee 3meRide #cg [Unnatural
Death]a:amﬁﬁgmtwéarﬂaﬁr%mm-wmamﬁ
By %mtwéaﬂaﬁwmww%?waﬂmm

HIfeed Hcg & HRON HI dled HET H Ggareid §, 1. el dica,
i, %mﬁmgﬁﬁWWZ tﬁE?T?:IT:hws@rthchd
q AR de ﬁchq 3. STeX A%

%

QWB,n A geofd, Ivesd Jeofd, gsear ar fagefd, Remafq,
aaﬁ%raTgﬁr HEGFATH TEHEUE FAd | (3719 IR FS wararedrer
l;rmﬁmqe;r FE IO &, TR S o §, OIS ¥ A% ad # @it
¥, 30w § ar 9RT aar &, 39 AE R §, ar 39 (@ #)
AR & §, A 38§ F fv FAew JAW @ Efsa fomar seam)|
22. ARAT @y FAfRTA, 2023, 9RT 168, q@amms—mwmraﬁaﬁr
=graTelter T QAfFd- =arareer, TS d2at @ @ F AT AT YAOT yied
FT & TorT, fmdr off &7 &, Felr o gag, frdr off srare @, a7 ueii & fohar off
dq¥g & aR A, FS T U YO Hehdl ¢ 99 dg 3G FASAT g; 3 R
oY AT AT TS % 3G FT A & FehaT ¥ IR o ar UaT IR A & 3
gfafafer 0 R uea a1 3T W FIS MU A F gheR 8191, o &, T
Fr AT F e, W Fly ueT F 3R H U 7w Ry off 3w W Ry o
TAE ¥ BRE WS F gheR @ aud b WU 5@ HAREH GarT g
v av 3R Rfted ey fFv v gt womaRa g @i aerd
fF g7 arT fRdY o sarmeler @ RRAY o Tare @ RREY o wee @ 3R
fIT AoteR e, a1 fonell off gEardst &I 3culest e & T 3iftiepd =gt
. TorEehT 30% 27 IT 3cUTeeT el A SAFR Fel HT dg IA1g §heR T, AR
Hq@wﬁWmmﬁHQﬁmqﬁmawwm & Farameder
anamﬁﬁ?mﬂﬁasﬁvﬂm151m1sz$aﬁqm
IR g, Hg’ragﬁrmaﬁaﬁﬁaa:wuﬁmm&wﬁwm foarT 31
AT % ST U ST AT F)

23. YA, T V|

H

PP

4

o
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HIfEeT Hcg & HROT Sl TAMAT el & foIv oR@w @ed [Fo.
rensic evidence] & IX & o 1T IS ¥ FIeT Faa &
afe farelt cafda & arer dicat gear aX & a8 § a, A3

m%miﬁwﬁwmml Ig Td

(]

%"

&
HgH
144
%33 %,

mﬁwwm%%aﬁmﬁtﬁmww
9T TEleT TS IRT & FerT SATAT § dF Ig Teahad T AHTaTS
deT ar & 3R 3T HT [T 3T 81 ST ¥ Tg Hifeed g@rr
2000 HTof Ygol UgdTeIT 3T AT

VIl. aF &1 @A & a7 3R aifdis gu¥ 1 gamee

[The Science of Logic: Nyaya Shastra and Resolution of
Dharmic Conflict]

AT ATET T TUTT Fhal g2 3T I gda Ui @ &l gaey
HYLMET & &1 o9l & fow g Srotelr oAiea w7g & o et &/
g, 3 Fr § iR Shaw F o Rufaat & § ot o ot
Th-gE & AT guy # gl

e fAf &1 =¥ [The Justice of King Shibi]

Tom RS 1 #Arar ol RS v T A g8 I8 FIOM drel
AFT & Th R T AT P Tk SR T droT W @ A1
Riifr FgR Meer & AR 1| Ry QRawr & 9, a8 swma=
TA & T A 3T I R B Mg F AROT A2 v ey
dﬁzﬂaﬂ?rértrm T & FeT, AGT, SH PR A ROT A g,
ﬁs@ra?%aﬁramlaaagﬁwﬁ%ﬁwmam%

24. gueh feoqoft: o R i FTUT T Fad AGSAT d& dlesd STl ds o

thell g | d Faa B T FA gC N Mgy # Ao ¥ 3T A & Ran

ﬁqﬁn?r@n qﬁw%mﬁ%ﬁmmwmmmm
& Feg 1, T F T THT TEAT & AT GF Y G40 &
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gl whar gafaw, #F el weom & et @ gaTT @ §

' R ' , # T @e & v
YT AT Jeld HIAT § dlfeh A W of FJ| Tg 0=l g &
HAIH ledm § 3R [@Igy & 9ald &iar § 3R T [iqy #erant
YIRS T & of AT g IR FEam g b, H F@r gEER wd &
AT 3R 3791 &7 T&T0T FleT 3T AT, ST 8 & &l JIT Teh-
@Y & |y giaequl X § o 39 FE g L &l 36 I
S ST & AT F SeH &I 39 39 §uY # d@

3R
fad® [logic and reasoning] & & & g1 I§ dd IR Aas
ST QTET FI ATURTAST g1 1T AqET Fl fear arar T
ST ATedifarer [Aanvikshiki] g1

HifceT 379 IRT H g & &5 ey e var Qe
g o9 e T A 9gd FF 37 # 39y ®7 F d@ar TRl
AT T Ygall LI & RIS &, o Raw & gefeg
g1 HICeT & AR AT T 36T Ueh TSHAR, ISl & a9
I &g H I Fofel & AT TR FEAT 81 Fifeed & HqaR th
ST & IR JhR &I AT Y&l fhIaT I I1igv] T I’ JhR
& AT § ST S I ET g, e ag, T arar 3k
GUSHIT| gUSHIfa g & 3Tl § offched HTealiatehl (=ITaeEd)
ggel 3Tl §1 ~IIAET & o 3R RAde & [Aa & s &
Refaa forar =ar a1 arfes et &1 e g&t & g gy & g
e H FAge e Il

AT 9RO At 7 sgd IR Feiflaar & F F9 Shaa 7 53
e & Y HFEeT 3T &1 36eX0T & fov, oI« gludy &1 wgor
foram aram, giaer &t gt & @sm & ST I, o 98 T 9
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ySdl & fo &1 49T o 38 R & Ugd Ta A @ fear ar ar
FI7 30 e A el W g GG W &id o9 A7 FH G
FT Hgcd 3T TYURYT a2 & HRUT AT % I P TFd Igal
e H @ 3 g, ar 9§ 9T HUTT 1 SR @ & g1 S
mmmwm@ﬁm ar glgdr I gia oemet &l
3T FAT 3TRR AT, g 3T SaRT ST I-AT 9T AT|25 #fisa
éﬁem@ﬁsaﬁﬁamﬁ—a%ma%@%ﬁ%ﬁwﬁm
q&H T, & & =7 v &1 IR A @ tnmgl

VIII. fas&¥ [Conclusion]

GANT HEPIT AT Sliael & IR o6 IWal g- 9, 37, a3
ﬁ?ﬁﬁl?ﬂ?ﬁﬁﬂgﬁﬂﬁﬁﬁ&ﬁﬁﬁ%ﬁv%ﬂﬁw
g, AT AT 14 qrEU [Aefad &1 718, Fd T 4T T g
36RE HIAT o SoT LRAEAT &l Wigaaey far foeg Ffa er
ST ¥ 3R 37 THIAE & A 5T HNA F ATH W @ I
g THS ¥ T 5 3 $ F6 = § FIReT S 75 v
R 3egial UihdrcAs 3f & c¥agr & o 3 e =
gwwﬁwaﬁ%amﬁ%mwﬁgﬁm%ﬁv
T

25. gueh feogul: IRt & &7 & o I wfcos Hefa & &7
ST e &, St I Wity efe A & fov v feeh Rew }, st
aﬁ—aﬁr@aﬁmﬁaﬁmm%lu@mﬁ:a’m‘raﬁ O &
F gig W TN S ThT &, THST AR AN F A F FE L
37eITdT, jus cogens % dgd, ﬂmﬁﬁﬂ%lﬂﬁé’rmﬂ 31T
o7, gludY &1 Tadd afadca 3/ TadT 94T Tl

ﬁ«%é

zfﬂ



greilel ARANT fafene & ﬂlﬂaiaa qia#) rzllaniﬂ'
dh: WWH&W
AT HAThST o]
S
AV Tqddr, dreast mendf, fAfer ger, el favataerer
HRIer
g AW FAIH{A AHST FITs| & SAEIE St H Ieglid 9aIRE oo
%Qaﬁmmﬁﬁmmmm g Sty s fafeemes
mmuﬁmquﬁ%ﬁ%ma%mﬁwﬁeﬁwmm
%lmaﬂmﬂﬁ%éﬁmmﬁmﬁmaﬁ é@ﬂmﬁm
i, fasy wgfa anfe, a’rwﬂﬁwa@raﬁmﬁmﬁ
aﬁrm:rménmﬁgawféw%mﬁ@wé SR RremeRay &
ﬁmmwmwwmm|%§%ﬁrwﬁmaMQmsﬂ
afrg&rr AR 3R e, ﬁaﬂ:mﬂmmﬁgemﬁfﬁm
msﬁﬁmgmma%mwﬁwamaﬁé?m
TR IMeRe off, Fefh RAAERT F Tg TFA Gy W IR 0| ARy Hr
et H HArar faggiar & g Rar =, feves sfager Rigwid &
mwﬁmw%aﬁmnﬁu&ﬁﬁﬁwmlmwﬁﬁﬁﬁr
T I F AT FGT YA BT IAT| TREE AR & e
wrehicen fafer & feid & 4E gl §u# 3R 30 & gegerdr, 3R

3ida: amﬁm%@ammmlmmw%mmmm
& ool AT ST YRS AT e TaAreT Hr 3maeahansit

& QAT B

I. e R fafr & @ [Sources of Ancient Indian

Law]

Il. g faftr & Rem: FAamnrr sk q=smr [Development
of Hindu Law: Mitakshara and Dayabhaga]

. R i sarear ik @A Rguia [Legal

Interpretation and Mimamsa Principles]

This translation has been done under the guidance of Prof. (Dr.) Anurag
Deep, Professor, Faculty of Law, University of Delhi.

g A ~GGHfd AT Hies] Ganl o+RY fiq faeafdeared # feain
27/11/2010 # BT /m ¥ § 9N & wN fafsd =afyel & & vF §
et AT darfoed 3R #=Re FRIX g1 3l “darfae o1 &7 fafr iR
AT AT & T AR FS TR Hladr fad | FAEEfd ARy Hee
T 2006 ¥ 2011 a Fafeq =ararerd & A & vg | gAPT @] T8
AT Herd: 3 STWT # ¥, fr@er s “Ancient Indian Jurisprudence” ¥
ﬁw%—}rmﬁmmwm I ATEA qaRd fiq favataerery &r
JsTse https://bhu.ac.in/images/files/JusticeKatjusLec.pdf TR 3qerser ¥
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Iv. afRg#t faftremeha fRgural &1 faF [Development of

Western Jurisprudential Theories]

V. yfas R & ycgeag a 3R vyogsag & sAiee
ﬁ'ﬁl‘%ﬂﬁ de [From Natural Law to Positivism and
from Positivism to Sociological Jurisprudence]

VI. fasd: gl s st smyfas afvesd
faf&remea [Conclusion: Ancient Indian and Modern
Western Jurisprudence]

I. grler IR A & @9 [Sources of Ancient Indian

law]

Ui ARd H o shdd IM0Id, @ad o=, Rfecar, s,
a%iﬂ,mﬂ%?aaﬂﬁwaha%mgsﬂ,mﬁfﬁwaﬁzﬁa
mgmlwmﬁwﬁﬁ@maﬁrmﬁ%ﬁrmﬁ
ﬁw%(mﬁmﬁ)lsvmﬁﬁrmwmw
aﬁmyarmaﬁrm@raﬁw JfereT S = & 9 o
agFra-sT%l

wfaat AR d=n: g #Fepr A awafds I [Smritis and

Commentaries: The Real Roots of Hindu Law]

gl S & 6 @l foq faftrar et (et 4ifar oft avg7 St &) @
ma‘é%l BTelifeh, areda F g T FlehaedeT ¥, 3R areaa
# fig Taftrl wyfaat e qeawt & e &, o9 AqEfa,
maa—mmﬁrsﬂ?fam ARG, IR, HIEIS, TS,
Hﬁ@f?ﬂml ﬁFﬂﬁ'ﬂTW[Parhament]mmﬁ‘éﬂW
[Leglslatlve assembly] CaRT g5 a5 fafear g7 oA T g
qumirqoam-%dﬁamﬁaamm?lémzﬁﬁ_@ﬁ
fafremes & RRAar e 9 2| a1 &, EHFH‘T?I'ZITW'&H%W
(Fo=¢ Ay a1 &1 &gr Srar g) ford 718, SRY faeireiea] T e
(Srglet Iretdesrd THfT W ATERT A Ser ford), sheddegs
@rﬁwﬁﬁﬁm&mmwﬁ@(ﬁﬁ@%&ﬁwﬁ
Wﬂﬂﬂ%’f%ﬁﬁ?ﬂﬁﬁfﬂa*md% sTar 9fsd (fStetehr
éﬁwaﬂ%aﬂﬂm%ﬁqmﬁmm¢ﬁﬁrﬁmﬁ
nfel T 37 &t W d=e o a8, 39 IRfAEew, s
fAaeRr W & § (G99 [AdRRT & §9RE Tho H TA9=1T
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$1)| 9% 3R FEaR & 1 39T Ag7 &, Fife 59 o= &
foT Ig 3raeges A8 gl

garrd fAfeat @ Af@a 79t aF #1 [+ [Development from

Customary Law to Written Texts)

Tl fafT 7 &9 & &feard [Customary] fafer off, 3k grie
Wﬁaﬁé%ﬂmﬁiﬁaﬁzﬁmﬂwwwu'g%%
39 gAY Fis TS IT [FUHAHSS 8T AT| gTedifeh, ®f¢ ST FHEAT
Jg A T I8 3R 3rEase 3R AfAfead gidr oY, 3R faear
H a8 St ot Sferd e RRec s A gd saT gea ¥ &
S IS AT FIAT §, o 3FhI FUR 38 I HI el A1y
muﬁaﬁéwaﬁrﬁaﬂimmaﬁag%ﬁeémm
¥ oY R aS, stdiier, WIRIT 3T At AT @Y O e 3ET
IR I 3AXTARRT GRN? SHAT TASC ¥ U ¢ GaART X g
R ST " &1 SEfoT, 58 v ¥ Aues & v eaqedst
B Jraeadar oA, AN g HARIHAT SN R F THAAT AT
SR garT QU I IS, éw%mﬁaﬂwﬁmwml
ﬁwﬂgmsﬁﬁ‘@ﬁaﬁwmaﬁ Afha sEa fau, sas
HTEAcT &I TaT hisl dTel ST GART FISC THATUT T ITARThT
grdr oY, St 3T g AT

gritel AT H, aﬁw&rﬁﬁm%amama@rﬁma
fafafael & o@d garT sarr =T o, R T, st
uIfea, 3R 3dad: #Ag SIEeidel HIs| 3§ g AT Grefel
afaer fafr gomelr & fFar o, Gﬁﬂmaaﬁth'awqﬁqaﬁ?r
oY, mmﬁ@ﬁﬁ@rﬁwﬁﬁﬁﬁraﬁrmﬁm
T STaT §, AT off AFed & [Awda a’rsvﬁ-s'aﬂiqa‘mjsﬁ
Pl & yafad & oRd, 3R, ieefoar nfe afrd),
o ad =ararerdt oAt &t ATt & ®9 A Jeyd fRar ST gl

59 ®A AT A fafdeeT faar 3R & @ Huear smaegs
Tel &, sﬂﬁvﬁmﬁmaﬁmwmﬁﬁmﬁm
G|

Il. Rg fafer @1 e fAamerr 3t grsmr [Development of
Hindu Law: Mitakshara and Dayabhagal]

feq faferar, Star T g7 |efl oI &, ar emamsit 7 fasnfara & -

fAareRT 3R gremeT| AR AR & ARSI AET 7 gafed
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AT, 9T 3R 3ITH I BISH, Sdfh SIIHRET Tl 3T 37T
H yaferd AT Gl @It & & Held{d 3} FAT UT? Ig 3HeN
WW%MW%&WW% rsg I ar 3ferdr
caTEaTd & MET =¥ HS & AU, g TG ST NTTF
f aRuRe greier fiq fAfer & ¢fSealor & 3R, o safed
&l Hcleh T ACY S T SR AT, wmﬁrmfﬁmﬂa
& g @ RER T mm@ralcm $T TITHATHT T
WW%@I‘UWU@EW%IW%@W%
ITHR, 519 IS ehichd AIAT &, dl 3HehT AT & 3730 o Fo
IARIHATY B & SN st 3 gl Y AR
3N HcG & g, 3H A & s ([Seg T gl ST &) 3R
qIe T GereRe @Y ST TRy

mwwam%a‘rm%ﬁ:maﬁé—qﬁrﬂw% ar
3 FRTEa 39% eca# qfis 1 STuel (FEgfa e (X,
golir 106 3R 187 &¥)| @iz ersg & T 31T &2

Rz & sarew iR IAUfdsR % fAguid [Interpretation of Pind

and Theories of Succession]
T8 ‘g weg & 7T W R Hem)

leddISa-l & 3ITAR, ‘TUS’ 2req 1 31 qdoil T Ay TARE &
RET STy aTel TTael 1 heh § (ST eAT XN, 32-33 3R
40 ¢d)| 3H YR, aTJSWTasaFRTR ﬁl‘{-‘lcqlcrdﬁadqwﬁ
N e T 3R & (T, ﬁchwdﬁﬁdcha?rmaﬁ
a7 FR §) wwmﬁwﬁmﬁmm‘él

g gH fhT 38 Ued 9 ol & T Ay & 1 AR foraen

§? 39 U HT 3K 60T Ay mwﬁﬁmw%(ﬁr

TEhd 7 80 8)1 39 gTas #H, mmﬁwmﬁa’r?@;
T

ﬁ—%maﬁwaﬁw’élmmﬁﬁwm1w
amawzwgsrqur%,amm3wwa;t_ﬁww

LG !

B STl &1 3&T8X0T &t AR T 3 S T a1 A
q;raﬂswm,ama\iﬁa?;hﬁarﬁaﬁrmawaﬁ%aﬂ?
@ @uf 9 &I ford # el (afe g8 A 97 §),

aﬁw@rm?%ﬁmﬁtﬁa&mwm%mﬁ
SEal (Fifer afe Ueh & 31f8eh g & ot 378 & Ycdeh &l 9=




136 Kamkus Law Journal [Vol. : 8

A T &I sey ¢ #1 8RR )|

Fael 3PN HIS Hdd HIS IF A6l Ol AT ¢ ol # O
o Wed §1 39 [eufd &, I Faw A 39S qF @ g7 o g,
ar §ufa 39 9id & Sree, ann%agcnéwmﬁ
FET 2 W ¥, 3R A AR & I A A ST FH

SH Yo, SIIHARET o IRURe STl fgq fafer & efeeanior &1 drere
forar & 6 forg safed & 7a% &1 sy & & 3R §, 38
I Gufy TR & a1 3RER

gl SROT A, ST H SoH & AT HIS farad g & (TR
& faudia)| 58 wR, 30T & fou, Ife A #Rar § 3R 3ms
Wi 39T 97 B 3R B & 9 C ©Isdl &, @, ST & 360N,
C &Y 379 greT A & GulT RRaa # A8 eeh, #=ifs C %
9 A @AY &al H Pls AHVFR AeT & Fditsh oId A H
Hg g8 A 3w A B Shfad am I C A A Y smey 3
a:raf%a:r\raé‘r% (iR B ST ¥), C 319 greT A T gum

H STEY 9T GehaT, ﬁTWHﬂﬁBHﬁE’Eﬁ%W afe B
assqré awﬂﬁmmwmﬁmaﬁraﬁr%l

ST RUT , SIIANT H Tgalde TURT [coparcenary property]
FI FIS NTURUT &l &, FAiTh el Aehdl H, YT &I 39aT odr
aﬁrﬁwﬁqﬁrﬁaﬂ?%mmﬁﬁaﬁrf

grelifeh, fACERT &, fas=eey quid: f@esT gfSealor 39 &1
fa?rrﬁreaiﬁm EES ar—c:a:rafafraqﬁﬂawm—gﬁ
AT S AT TTael FT e fSoher el g WH&W%
R & FoT €1 gEy eredt F, RN @ A PdedT 1 e
g &, 3R T A1y ¢ & IAFR F FIS SAT-GAT FET L

I T2’ GaRT YT I-T Teh qUTd: hifciehl ETSeahIvT 2T,
W%agwm%qﬁﬁa:mwﬁwmm%m

w N

7l aftld SeRIMAR gomel fig JafeR Mg, 1956 $r 4rr 8 & Sgd
W%Mﬁﬁﬁrwwwﬁﬁﬁﬁam%‘%maﬁ‘émmm%ﬁ
j IRIVFR FeT IIoT T &1 Tgd), Fuly Aol | & IRt (@S

F A gl Il A& & ar 78 AN 1| F SauReRat (S
, #1S) T ST g1 I 7 o equfPya ¥, o g% gew Redgri (@)
Colc il %ﬁﬂ%mﬁ%ﬁaﬁ(mﬁﬁ)aﬁlmmuﬁ%%m
RedeR 7 & Redert & T6d SIOFR oIt I &

ot
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ATFT T HCH Bl &l AR ¢, 38 FAdsh T Fufd fadd
F gy & 3R § ﬁ?%wmméﬁ:aﬁﬁm
ﬁm?rg;am ﬁmemmaﬁramﬁagamcmﬁwﬁ
lefel [Secular law] &, FifF RaERT F 3TAR, farad @t
mmaﬁa:mw@raﬁémaﬁwdnsﬁwu g
@Y & B U ose ‘Rig Y &) 37T ey A, ICEIRR
ar 3re19T @3t # [Ffaa & S|

Ireaedd Hfa AR Aqefa: R F1 @t @ quasor [Yajnavalka

Smriti and Manusmriti: Separation of Law from Religion]

TAATERT, SHET foh SO SR 9147 8, Areidesd TId W Teh el
gl wmqeaagmm%ﬁ:ﬁwﬁawﬁﬂmﬁ
W IoNsIdn{ ATSaeFT THTT I 39 ST far@eT T4t wrafiear
&1l FIEAT AreAdoay TS 6T qoleT & a5 gfaey 3R 3w
yrasa oY A o ﬁ?ﬂ%@?ﬂﬁﬂd{-ﬁld I JolaTl F IrAgeT
T 1 grafAear & TaTeT I8 & T aai?

i §H HIEHT I Jofell Areidoard Tfd T &, o &8 Th
iﬁaﬂﬁwmﬁﬁmlﬂmﬁw—mﬁaﬁ%ﬁaﬁ%lm
T ool U F T, 39T R F G, SR Sfaear &
LT a0 | A9 o Rell-Sfell &1 gl 3R, Ieidedd T
e et F Ao &1 Ygd AT T AR $El ST B
St e 3R SAfdear [Religion and Morality] & #fid g, gay
3EATT T cYIgR gl Sl g, ot [Afer [Law] & F&faa &, 3R
Y AT T YrARAd el ST &, S d9EdT [self-discipline]
¥ Tefa g

3H YR, A 9 § & aredesd wfa A, @i & e 3R
ﬁﬁwﬁwwﬁmmwm{aﬁmm
g% AT, STel T T8 (4 3R Afdedn) ﬁﬁraﬁmaﬂrw
Iraidesd T (3CE - 5CE) HAFHA (300 BCE) W U% Fgwe
yaTfy [Great Progress] Y #iif¥ saat Rafer &1 ersf 3R A
[Religion and Morality] & IS¢ 37eTd gl Eﬂﬁﬁréﬁlﬁ Afdehar
3N & 5 R T Jelell FhRIcHAGAR! el SUH iR
WWWWWWQ}IWW? Segia [3fer
T o, Afdehar 3 A 31691 1| TrederT T FAEAS &
al, fard a1$ oY, 3R Tg 91e Aol W U HeleT erta fo@ne ¥

SH 3felTal, Aradedd FAA 3t wiared 3R caafeya g1 sqd
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hael oaTstaT 1000 eelih g, Sidfeh Heqeafad & o@rerr 3000 ¢
arT gy, a—gmﬁrﬁraﬂmﬁmm%‘ ey Afgamait
¥ ufe| faeereal, SEhT RNEd & Uid 9 fRdeT geoT
HYATT, 1T &9 § FEAfd 1 9ol Areadedy TS
m@wamqﬁﬁﬁ%aﬁaﬁﬁwm@rwﬁm
TR ATl g@Y IR, AT A FHIEHTT B TrAHwAr & HRiifw
=ae PR o @ 3re9T AT &, 3K e RREd F 9y anfde
TfSeahIoT 319aTTaT Bl

fafer o e, Afderar 3nfe I 31T FEa duqa‘haﬁﬁm
ﬁmmw St 39elr FRfaAr & quid: farer , e
aeIRe [afr a& @faa &' gl

. fafer &t sarear 3k Aerar g [Legal Interpretation

and Mimamsa Principles]

# foRrad, eash-agvT, fqeret, faarg 3nfe & féq fafer & f[Afeee
faRol & A€t S @I g g, ¥E fome & fov & e Sa
T Il 915, H el FT 3cTeI0T GaN|

afirss & 4T T IR ATEITT [Four Interpretations of
Vashishta’s Text]

afss &7 Ush 916 § ST $gdl g, “Ueh HAfgoll & 379« gfa &6
HEAT & ToT Gash-aIgoT H T oAgl Sl AT oAl Wi |
SN FAR ERART GaRT 4 3797 ddhl ¥ SaT&dr 1 913 &

1) sler af3d & exieh HIATET 1 A & % g fAerar gae g
o Thdl FIF ITaTF TEATS EaP-IETT F THT TeATS
, 3R I afd #X AT B, Sh-TE0T & FHAI 3TH Fg AgHTd
fRrer Ted| ﬁammé:ﬁfﬁwwa?wwmawﬁr
TEAd & AP T 37019 HROT | 3T 3TER, EXAh-AgV]
el caF QF ATHG Uh TARE T & a6 &1 Fhar o Tehdl
g, 3 <l Tk ARGl rehel GIA 78T X Hehcll, TaLram eieh-argor
& T TRl

(2) SIHET FT A ¢ [ aEdas cdh-Igor & AT ufd Hr
TgAfd 3Taeg® g1 g, 3R safov afg ofd o 39er Shaasrer
# geAfd & O, o 3@ fAuar IR g F dG GAh-aAgoT
HT ol ol

—~

LA

¥
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()ﬁmm%aﬁgwrﬂm%ﬁs ‘gfa & Fgafa & emar
HiFeaFd HA Ul Asq Had 3GEIVIHAS § 3§90 78T &,
3R gafav afe afd & e §, O 3% Rar o7 gRaR & 3T
aﬁ%mm@rmﬁrmﬁl

RT 31X 3cEIocA® <arEaT [lllustrative Interpretation in
India and Examples]

3T Y H Ig ool fhAT ST JohdT ¢ o SIIEAT FT 3ST8I0NcHS
I [lllustrative rule] enfege Te [Literal Rule] & T 9¥UTH
[Departure] § o I#FTd: FdY 916 & aEdr s<a THY
YA ST ATl gTelifeh, Hhdil-wsl efsea e O gra=
PRI gl &, 3R 00 9T H & U 3CEI0NcAS A g
3G &l & AU, HEhd H Teh IFET 3Yd U ‘sl
efer I@aa” E‘r%mwya?r% ‘it T & ¥ BT W 3T 37
aFT & ‘Fhar s Had ISEUNHAF ¢ 3R qqUT G &1 HUA
wmwaﬁ%%aﬁ@rrmmaﬁaﬁmm
AftheT 58 fafeerl, Fdl garT @ fgar S anfew ar areadr ar
Fer N & TS gleT AT ST AIRT| SHHT T & FAdord
Ig & 5 cdr &1 e ot Tl & e arfiewl safov 3wed
HYUT A ‘Plar Asq Hdel IaAEIVIHS § 3T FOT 1|

AR "faurs 3tk 3egIoneAF ar=AT [American Constitution
and lllustrative Interpretation]

§H Ush 3R 30T of Tehd g1 AR dfderst &, e 1
gRT 8 FET & % FOT EARE TE) o AR AT T W
Hohd! &1 T8f I JT T IS 3ool@ A8l &, TISC & T Fifh
1791 ﬁmaﬁﬁﬁaﬁﬂmmﬁagmmmaﬂéﬁﬂm
€T oT| TEe AT TsT s gaRT 1903 # 3nfasepa frar
AqT| gTeTTh, mﬁaﬁﬁm%%%wmmm
I & 9T A8 I8 Fhal*

4. TG 3cTeYuT WiAUE H FHSS & a) H UF HAgcaqul f@gw fRwrar ¢ & &
TR Y eMisad §T T 74T SToF TaHd §T F Igoll ARV - STWHT T AT
mwma%mmmwmmm% | S5 Gfaus
for@r =T o7, O TEATIRT F Aded AT B I @ g w%ﬁvw
meﬁmmmlmmﬁmmmaﬂ?mw
Jead fRaT (FIifh gaTS STeTsl a9 HAlS[g oTal &), eIl akdideh oed el 2T
& w%ﬁvwﬁhr&wﬁuﬁwww



140 Kamkus Law Journal [Vol. : 8

gfaure & MU T §8d Hfod 3R o&r ufehar §
mﬁvmﬁﬁaﬁﬁﬂﬁ%ﬁﬁﬁéqsadaﬂ?uam
%sﬁaﬁaﬁmmﬂaaﬁrm&mﬁ%ﬁmw
Tg g ST &, g%maarwmwwm%aﬂ?ﬂnw
W g1 sgfav ‘gar 3R A9ar el T 3eEOcHS & &

# cAEAAT T geT 3R Egot A, R S aredd & g
¥ T 3maeas Tl G ot &7 37 @y § (Gae ag
#fr enfAer gt |

) TAATERT & 995 ool & TGERAYT ﬁ?%ﬁ'{lﬁrﬂwmﬂm
& TeATT Sad 39 AT & [T 3Tavas & Srger uty shfaa
, 3R safav fatar Tadad §9 & GAh-Ug0T FX Gohcll & oI doh
%ﬁmﬁﬁaﬂﬁﬁaﬁmmﬁdldﬂqﬂdﬁwucwﬁm
T frar I &

afses & Ute f IWiTd T9H FT T e great @y
¢ b 8 TeAlcHAS STTEAT Ganl o & affies sren 7 e
fasfae g3l

BﬂwsﬂTsmswlﬁernd gl 3oeh fafYr 3erar faarfed
Ueell & U eFfFd T 99 ‘A& g7’ [Biological Son with the

Legally wedded wife] Fgerar &I qafr 3R, T celeh Y7 ‘&l

g3’ [Adopted son] FEaTT ¥ 3IRT UT F JUSRT F Faer F,

§ Rftew fafr du (@@ ik deni) § sfeafla &)

Wéa;ﬁraﬂugmaﬁ%ﬁ:mwa:aﬁwsm

a1 |

SH T W AT T eIl T gAR Yol sargidal SaRT Sred
% Harar Rigyidt & & Uk &1 YA F &3 RRAT TT| Tl AT
3eold fohdT ST FehdT ¢ fof Hiarar carear & Rgyia a fgyuid
q S gAN A ~ArAfdel gaRT PG & & 3Ar FU S
& 9 9 3 Y Y uTs T cATETT H FIS oS (3rETSe,
Tay 3f¢ & PHROT) FHT ATHAT ST IS AT HHAEGT aﬁr qEdH
aslt g&pd & g, At NhaER ey a1 TR @R sarar

g

3

¥R

5. HgFd T IARHT HT HAUE e V & dgd diaul T deere Jishdr &
fAaRoT AT ¥| STAETaR HiSa TS TS Tg GRRAT FRAU AT & 59 e
ga%ﬁﬁ%%mgwqﬁaﬁﬁmaﬁwﬁmﬁmmm

iyl
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ol HIh ST S 3 H Tah el T §.° 5
AW ST ThaT & AT A =7 AT & TS F ST Tea B

srfager fAgeia

Hrarar Rewial # & v & fager Reuia  wer arar g, 3R
WWTWWWWWWQFM}T\T
el FY THEAT T g A F [T BRAT 74T AT| TE AL
fcura Far §? 39 A & U, I8 oo™ fhaAT ST ThaT §
%qvaqma?rqvwﬁﬁmﬂmwli%@m%%ﬁ?
STETOT gl ST &, SR A9 STEHUT, Uk STEAT 3|7 o
TJAT & Jedd & AT sreAon § fGv v §, 9 ysfa I F &
3 S T ¥ 3 R, G U gty A §, Fiits ge
Yedel % HOH U9y SEAUT F Ugd eIy & U v § s
Y, 31f3stgrT o Uk epfd T+ §, Fifh g8 Tadlel & faH
AATY STEAUT & TH e F Ry v #

gTelifeh, S 3T T ?}ﬁﬁ%’%ﬁ%ﬁwaﬁaﬁaﬁﬁv
m%ﬁmuﬁl VY IAT A [Fpd I Fel Iar g1 Q[ed
T3 $A TRAT ST T2 57 HISAE FT gl F & AT (IEad &
gt HraArar Ryiad I F H SIGEIRD HiceAsAl Pl gl Flel
¥ T saT av &) wf(Sw RBewid s=rar | Ay add
F AT AT AR AT I AT & AT, Ig AW IR H
fahd T 1 3 AN & ghfa I & A FEaEt & HqaR
RFT ST AIRT| 3eTe]0T & o, @ T+, a’rwﬁﬁzﬁr%
geaioTarg v Aol & 3mar &, sﬁwwﬁrw%lsﬂﬁm i
waﬁaah?umma:ﬁm*maﬂmml

sfager Riquia: 3w 97 @ gd% Y9 a& [Atidesa Principle:
From Auras Son to Adopted Son]

9, §H TTOR & T ¢ o facy Rcwuia, s aiffis 3ggea
¥ T g o/ ar, B F a7 F I 399 @ o9 3 fF
SR g1 IT §, Ueh AT T 379e1 faTer 3@ faarfed geait &
St qF gl § a8 ‘3RE g FEATT &1 3% NRAFR AR FdeT

6. Kisori lal Sarkar, The Mimansa Rules of Interpretation as Applied to Hindu
Law (Gale, Making of Modern Law, 2013).

7. TE ‘SEAU’ 2Ase FH dlcdd SEHUT Siid & A&7 sfod dfew AT & T gar
T B T Iy go-he AR &1 faeqa fawor gEqd ld 81 3emeon a9y
STEATT, TAT STEATT 31i¢ ||
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gfaat & fow a1v & AT e 9 & TIw & 3T 3R 3k
EI%ECI'GT@' & BT v §1 sateT sfaer feuid & 3w
ﬁmwﬁ%ww%%@wﬁmw%w%
A feufa & @ar g g, ﬁiwﬁvmwmaﬂw
Haed g1 $H TR, Teh g I 9 &0 & feher drepfas 9T
a?amd%(saqaamql%faargéﬁtrm@rﬁﬁaum%
Rl AT RE &, 3THT WHfas IRGR 1T & AT 3TH e
gRar 3| gav e A, R O B G T & w7 F AT
ST &, dqlchqmoq—:rﬁﬁww$m#mmm%l

sfager feuid amyfas T & 3 o it sgAfrar wen
w’tﬁ:aﬂamwﬁmésﬁﬁwm% IFEX VH AHA
W%Wﬁmaﬁ%ﬁrm%(mmmﬁw
H 3cqe<T glar arelr T3 FAfAIT Fr Fousar A&T X Fqhd) |

A grde fiq fafr & Rewrat & 3k faaor & =t o W@ §
foras faw sga faega feawor $r 3maegsar geltl gag & Jg
1 ST Tehell & i fig fafr Fer w1df off afee SRR Tt
farf@a grar arr, AR e @ erar @1, 3R I8 fawE
gAY Ui AR & TWecAs B9 & TerIar 9T AT &

el feg fafer i ool wxwem g8 or o wyfaal & fAuiRa O
ﬁ@mmwaﬂ?%ﬁvmwml gTclifh, Ig Phad
ST YRIAE IRT 1| &g #, g T @lel & dle T 3afe
(FTTeTaT 74t Areledy SEAT W UE) F eRTeT SeorET Yoty dr o
=T W FS AT 3R Taheret (e 3R St oY 1w 3 Serdt
3 Hevelel o dhaol SHTIT 3MaTS & Fifer FfAAT ol A
ﬁl@?l‘s‘zﬂa’ra%?rﬂfﬁvcrsﬂ?w%ﬁ fSra% FROT Fa-Fei
31T FHSTT FideT BIaT 2T, ﬁsﬂﬁvaﬁwﬁwaﬁm
o7 3R g foiv a1 & fafafact & TWercas A ST 3Maegehdr
& aifr fafr A Trafas AR & 3egegher S1a1 ST T

S 3 AT A 3’9 FY fgg ol TS AT H wel 88 &
‘Hindu law is the law of the Smritis as expounded in the
Sanskrit Commentaries and Digests, which, as modified and
supplemented by custom, is administered by the courts.”

ﬁ

8. John D Mayne, A treatise of Hindu Law and Usage (Higginbotham & Co.,
Madras, 7th edn. 1906).
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TAfAART 3R Rt & o a1 RusdAse & arg Hisg R
ﬁwaﬁawmwM|wmmmsﬁt
Wﬁﬁrésﬁﬁmﬁrmﬁmmwmﬁwﬂ’mmaw
Wﬁﬁmmmﬁmﬁsmv @ ganT A
AT W ITITRA AT1°

SH HaY H, Tg 3eod [T ST bl § fob TN 9 et ot
$r 3 A, WQMWWWWF&%
oS 31 REaR ¥ Refid it amenfia R 6 w7
ﬁﬁmmﬁ%ﬁ%@am%mﬁwmmﬁﬁ
ﬁ?ﬁmﬁ?mﬁaé’rmﬁl g 3R 39l
¥ 3 ] TWT IAT| Segier AC AA-F &1 & enfAer fwar S
;n:r?fqﬁrgtr%?n

Fﬂﬁu’raﬂiéﬁwﬁrﬁaﬂ—mm%m’ﬁ%ﬁ%aﬁ

N 38 Regd & g [@f wr afadhe s=m,
Faifr fear AT 1 worfa & T geoIdr Wi arer &, sar
dIRFAAICT EaRT ¥ foham I &, Tl & 3R 3 &9 &
RAfeT T FRA & FROT AT

AU & ATEATT IR 39l Eent # foram o THaar shael Alsger
wRat &1 @RdEor off, 3t T T Wi 9 (@ B
é?aﬁgmma?rﬂm q|¢%)3ﬂ?‘£lﬁ€ﬂﬂ'&'@(3|’fﬁ?—ﬂaﬂr$
q95 Tehol aFrHoi qlo% A P TS ¥ Erent, 7§ g e G
Waﬁhmﬁﬁwﬁ:mﬁwmmmw
IO IR &, Seglel 31U TUSTCHSaT &7 o 3UET fRar arfe
fafer &1 37oel YROM3 & 3TAR 38 =AEEITd AR dhdard

AT ST Tah|
e+ Tk [Historical School]

reieT ARA (3 &7 3reae “Ufaef@s [_fteres” & 31aeta smar
g, foras @Eue A fagard afdesdr (1799-1861) & 3R 34

9. I Rcyid IaRET e & AU & 3qede 38(1)(d) & coifar &, S
mm#mm%@emﬁ@r?ﬁmﬁﬁﬁm$mé

gred fRaT o, 38T TR AR Rt & dee R aaiRe QR ar
FREFR ISR & ATCIH § 6], died 3oten AaT01e gfassr AR o faggar
F gfa U 71T gFA= & #RoT [ & #@gcg ureg Fa &
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I fafeer fdgae W g A & Segiel ‘TiAve ar fordh

# 7eg AR o & R R aafed a1 @R g@En
o1|ds|s4wﬂ%rqo1|e4|a1?ﬁ Sfod g GATST H1 ATeAT [Volksgeist]
¥ RN Tl w9 ¥ REd A ¥, aEh [ @ @
ST &, ST T8l Sdrl 39feiv O &f¢ (HHTST H deil 3T @l
WORT3T) & ool FAYF A 3 TIHR GOl S0 70 fFeneT &
ORI &) 3oThT AT AT T 3T FATS [Primitive Societies]
# fafear wﬁm@rwgﬁwﬁ%ﬂ%aﬁamm%
IR J9 gHEe Sfe mg’rmdu%?ﬁaﬁﬁrasmﬁama’ra:a@a
T TG B ¥, AP 3T Re@et A Fad FAS F Tgd
Alole T & TR ¥ forwar @Ry, 7 &% g ¥ ARy e
TR R wer B wRE & TS § F Seqet gl &,
9T H 4T g1 AT 10

Ve Tl A Ig A Hgcaqul Aerere f&ar fo fafer
amﬂmﬁaﬂﬁrmaﬁﬂﬁaﬂaé’r% afesw GaTST & sfaer
N AHTAT SIS TaeAT HT RO & ofdheT I TAURYRT
gfafraracT ot F4ifeh 8 &¢ F TRI I G Ascd ¢ f&ar
ﬁﬁwmwm%mwﬁgﬁmﬁaﬁm
ch{dE'UGhSI & qsaﬁﬁ%‘ﬁ?ﬁiﬁm%%waﬁ
HROT &Y % g Gfeat ggor e ar'| e ey sroRedt
AATET & dehdlg, & favey s gfafsar ar| afdeet a7 fafer &
39T T EATT ¥ THTIGT &, STgl 3fr erarfegar as e-ei
faerflid gl T8 3l 3 & ide SYRW & &9 # dfgcraey g3
| oE Fafafaet qart g & Aty RAf # ey 1 3EsT 3EEeor
o] 3T FROT JFA T AT 27 B B Y 3 T2 1 F
RETTH (IXFR) & Tog [ARRe A o< TRy, A GH
wfeat & gHstey dR-4R [T Jefaa #3117

UfdgTieh Fhel [Historical School] d+feish Jar & fow quid:
W%l?ﬁﬁﬁﬁﬁﬂ%ﬂﬂﬁ T B & el Fepre
T TG IR F T SR A & fSee, area &, T [
gIraATel Aid &, Fife g R_fY & g aRads # gerw serar
g, 3R g g aRad= 3myfas e@f@s Fas & rawas g,

10. Justice Katju, Ancient Indian Jurisprudence, available at: https://bhu.ac.in/
Imagesffiles/JusticeKatjusLec.pd 14 (last visited sept. 26, 2025).
11. /bid.
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S 75 &= @eit 3R 3nfAsHERT & FROT Ao A 98 @I ¥ |

Afaear & faaR WY swifa & 9fd 38T ear & wenfaa 21 339
Hifa o7 T STGEAT T oT5e Y AT AT AR TadTar, THETA
I AEAR &F FifaeRy TURT &1 o o1, S waE T
T 3R TET gEAe A Mif¥a fRar a2

Afaea &1 AT o1 F [ ey O s g, Tl—zrﬁa?rl?:re’
WWWW%%@'&T%W@?%m% Jfeha
mmwﬁw@' [esher aTerd &, STET ST IR
Rt o I & ana &

IV. gites Rftremreh Rqural &1 fd@ma [Development of

Western Jurisprudential Theories]

JcdeTal, &l 36d: SUH 3R AT & dafeish TioeahIvT [Rise

of Positivism: Bentham and Austin’s Scientific Approach]

faferemes & dafae RAguia aaret &1 gger SarE e aftaansit
auwammaswmma@gmmv gH 54
Retid W AEdr ¥ aaf Y Fohd &1 @il aedfess geamsit
T T AT & ol ¥ o B o g wed § B 3 &l
aﬁagmmmwmfaﬁﬁﬂﬁﬂﬁ%ﬁrﬁml

faamer & e gR 8 (1) rpfas fa=i= [Natural Science] IR
(2) grASS faareT [Somal SC|ence]| Sepicieh ety foioita gare
(Gh#aﬁ%@r Wﬂﬁ)m%ﬁﬁaﬁ?méﬁsﬁﬁﬁ
Siat (@aeafa faae 3R gl faae) 3R #Jrsar & #ifae IR
(Rfrcar e, o iR e, B e sl anfie
g) & IEITS Fd &l @ IR, FATSR AT Aqear &
TTATTSIH SHTER T TIPS &, SR 3725, Asfey [T,
AT el JAferey off aenfas JAaet & @ v g

I fIeRer 3ETET HiFe HT TcgeTdre [Positivism] T Sieleh
AT ST g1 3e6ia St R @8 o1 grefae faermer & geufd

12. I wifd (1789-1799) Teh Hecaqol Ishlifaer 3R FHATGR 3Uc-qoel oY
ﬁmﬂmmﬁﬂaﬁqﬁmﬂﬁa%mlsﬂﬂﬁﬁmw
HIEAGRT [Liberté, Egalité, Fraternité] s #RT f&am, ot 3MeYfAeh elehditaeh Hoal
P TR 1| ISET T (1789-1791) 3R a1 & TSET FodereT (1792-1795)
F T RAMRFRT F TATCT Rhar 3R AeTa 3TABRT $ ST FY T
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a#amﬁmﬁwﬁﬁ%wﬁamlagmﬁaﬁm?hm
3Teliehe], dTfheh TARAINUT, JAW9T, dIfher forshy 3mRY

fofeer ATl Jue 3 3T F 3PEd Fiee & TcI&Tarey
fSeapior i RAfYereT & [ & 3uAer 7T 3=gie T &=
fF g B3f &1 3regaa T afer, Sad [/ fr g=ean, [’
T TYROMT 3fE AT &, IV I, T F oA gA aga § &
aalwmmﬂmwﬁsmﬁaﬂmmﬁw
T3 @ METTT WS § AN T E 7 F R g whe ¥
3eTeY0T & o, S99 g7 #ifaH & waAORT &1 3readT =9 &
ar g7 i, mwmmmmmwmw
mﬁ%lma‘gydama@rwud f& oxATo] @ gAY sToniit &
Wéﬂ#wmaﬁc TS & ST NETTT W &
éwugélaﬁmwmsﬂtamﬁﬁﬁmmﬁml

TFRIcHS A & Tro-amy o 3od [ o fedcT &
mﬁm%mﬁﬁwmﬁ@ﬂmﬁm*ddl%}l hideh
faf®r geferemes [Natural Law Jurisprudence] & 3[4, Zﬂ% 3H
3oa AR 3R THRIcHS ARG ST & & guy @), ar
3@ f[afer gaer gl 38 gahR, quvldqwﬁh'ﬁﬂﬁmﬁ?%@
g § S gl =Ry, ﬁﬁﬁ%%ﬂﬁfﬁﬂ%‘rzﬁl

de uHg tfFaag F 39 ‘gFEAr RRdifeier # $Er &, “Th
AAdRT faf, Sgi o a8 aF & fatad eidr &, et AR
HET &, ﬁ?sﬂﬁﬁfﬁaﬁrwﬁraﬁmﬁwaﬁrqﬁsﬁr
g |13 18&@%%%%%‘&1‘&%‘&@%%3%
HEAR:E

3 Taftgt &1 drele fRar ST w@ifge St gehfa &
3elehel §; 3T add H T g, R SoTenl qTeTel el
& ST, 37T TR AT ST TIRT| A ARt
! grehfden fafer 1 faer et dr 3regafa =€ & s
aRT | uﬁaﬂémﬁﬁmmmﬁﬁ

13. Thomas Aquinas Summa Theologica, Fathers of the English Dominican Prov-
ince (Tr.) (New York, Benziger Brothers, 1947).
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[Divine Law] garT fAfSeer el diar & 3meer &ar g,
a 8H 3T AAT A &7 Iedas e & fov ameg g

3myfe el #, Wehide A fewia & @R iR mrr
W&WWWW@WWW|%W
$r I T TIIIAT [Freedom], EHAT [Equality] 3R #EaRT
[Fraternity] #eJsa & 3iafeifee [Inbuilt] 3R ‘arehfaer &1 et
ﬁwmﬁﬂmﬁ?ﬂﬂﬁ%ﬁvaﬁmaﬁ gTelifer d
oY aTfash Flefed A faarE FIA Al Th FEA AT AT & A,
31?»m=i’r Teh ‘Glehideh "ea oY, 3R sﬂﬁm AT AT TqATT
m?ﬁﬁlsﬁw S Ueh AT 3R Teh HATST H Arehicieh
:Fn?lTTrnFIT% a's’E,Z\FI'Iﬁﬂ'HTH?rMoﬂadell

V. yfas RAfr & gegeag a% 3R yogamae @ wwfos
Rfreres o [From Natural Law to Positivism and from
Positivism to Sociological Jurisprudence]

ypfas fafr Rquia i g@eaw 3R 9ae [Problems and

Decllne of Natural Law Theory]

FIT Yiehfdeh §? SHHPT IR o shael T & JaT dlech i &
Wﬁm%amﬁlwwwﬁéﬁﬁrﬁ
SGEAT FY AT Hehal §? ol TS, FITH%%EHEFT?HF%
d deddR 39T ITROT fAfd X | grpfds fafer gae
IETSE YR & R, aﬁs@rmaﬂﬁaﬁraﬁfﬂarﬁrm ar
Ig dhdel HH YT T Hehall ¢

ST T3 Shedtal a1 e AT, Tihfcs fafer & #IS off 79 o 3R 7o
Y SIET AT Y GohdT & amﬁrmasm%ﬁ?raﬁr c

[metaphysical] s&ard AT sﬁr ?—R‘@’ sfaer fafoeret ow
(1899-1979) & Ui Y&deh ‘3iTeT o US SAieed (1958) H, 3#11
FATT (1891-1970) ¥ ik Teaararealt & a1 6 T
fafer & srafafea a—mmu 37chel [metaphysical speculatlons]
T TRE O 37cehell $ 9gT F a6 Al| 3eglel Sarm foh grehicen
ﬁﬁrw?ﬂﬁﬂﬁﬂﬂﬁﬁquwd ?IITNSIsa'T'I%I'Uﬁ'TZIT
ST Hehcl 8, R SHPT 3UANT Tl & sarg & R arar ar
(T T 3R AF )| el [Totalitarians] &t gIse 3R
ST afeFerdl & Wi ﬁfﬁd@dﬁwﬁﬁm%aﬁ%m
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TIATAT & TAYH o WA greifeier AR (1882-1973) 3R
AN FARIAAT ol & of@el W HREr fhar gl

wehfaeh fafer f@etia UfagTi@es "shaAUT [historical transition]
34‘1?3&?@?@343@%%%3‘% S, AR 3R
i et & STl e fed ed & @i wERw R
Wmm[revwal] 3 gam, 3y 7 & s , S
Wéﬁﬁﬁéﬂﬁwmmﬁ:maﬁwﬁﬁrsﬂ?ﬁaﬂzﬁ
ﬁ?ﬁ%ﬂ%@ﬂ'ﬁﬁﬁw ST HhclT UT| BTellieh, 3 ‘AR
% Id dc, q@ﬁmﬁﬁrmaturm Law]ﬁamﬁmqaag‘rw
Rl Frepfa R # TI5C 7 F R Aes T F
ﬁw%cmﬁ%%caﬁmaﬂ?aﬁf‘aﬁzﬁ 5 Tose
faast 3k RaRt #F 3madgsar @ &

wrTfars faftremes &1 e 3 Furdard e [Development

of Sociological Jurisprudence and Realist School]

JcgeTare [positivism] A faferes A v R@ewuiad & §9 A
mﬁiﬁaﬁrmﬁﬁrlq—wﬁﬁmﬁﬁ I faenfRenr
[Legislature] IT 38% wafamat ¢anT gare a5 fafer « a5
SR & &, ﬁ%ﬁﬁ%m%ﬁvmﬁwﬁw%
feaE Rt F ey, Gﬁam—cﬁsﬂTqéﬂm—cﬁwa:r
fafremes am)|

1847 €Y d& QU & 3rfResier qf # @A fafet [Feudal
laws] & a1 3R 3ARaTarT o T 3T & farE # aren
sl I o, 3R 3¢ 3@ gor & TXeEoT [Simplified],
SgGEATRIUT [Systematic], FQW?—!T [Clarity], Ts&9dr [Unlform]
3 G&Far [Precise] & Sl UST| [3H T & FYcIeTdic 9gal
& @ X GehdT AT

goatarer faftemes s@ @wear & gfafkar o 3iifRea &
faeeIyuTIcH® [Analytical] Q@ FT cATH FT T ATET TeT&Tarer
[Classical Positivism] fcyrd AT ST B

3TT¥eeT & THetia: T o1 3meer 3N f&afer S gfemsT [Austin’s
Theory: Sovereign’s Command and Definition of Law]
e & 3ER,

(1) fafer |98 [Sovereign] &I &Y 8, ST &3 @R AN g,
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(2) Tafer aAfdsar [Morality], 37 3nfe & 37emer g1

39 YR, YcgaTardr fafer & IT ganT &) [AaAT (A1 AEs))
¥ UF T [Sef] & T H W §| A9 AT BETH SIOH
[Competent authority] carr fauifia afshar &1 area & &
aﬁa?n's"m—c’l‘r% a9 d& 3q R A Freen, 3R g s
3TBTS AT S [Goodness or Badness] & IS ofell-3oT w81 ¢

sﬂiﬁrdoml gihfaeh fafr fcura & & @&d §, ST Fgdl &
= 30 R, Rfr ¥ & a8

AT o H Afdshar 3R e & AT 3rerer 7€ oY) 58 37eT
mwaﬁeﬁ%ﬁl ScgeTareG o S 3ol fohdl ST JU9 # T
a2 gty M| 3iRe o U qede R # R &
FeT [ THRICHS QA had Hioer [Ra F gefg 2, =
qld@rw\dlsﬁ?@%mﬁ?a‘m%mﬁl 3 YhR, IcI&de,
[Positivism] @T 3¢gea fafdemrer & CIGEY Al 3R IR
& fEnt & a' @ ¢, ﬁ?ﬁfﬁ%mwmmﬁm
fafort & Aeawor 3K cafeyd wer &, I R w=r E, o
& /A =7 g anfgu|’s

3feeaT Ay &7 qvey & 31T & ¥ A A &1 Ifh 3mYfh
TTST & VAT IRY AHTTS: o &9 F AT § 98 Uk S
[FeTe-statute] &, Aifafds @AY [statutory law], 3R v &7
ﬁaﬁﬁwwwaw% wwm%ﬁramﬁaa‘f—nr
TURT f&r a1aT| 39 YR, Wi H, 1804 &T A1IR® Tfgdr (@18
ﬁmﬁaa)#mwmﬁwmmmélsvmﬁ
qedl, T H ol cIaEUTd off, Yodd wig @ ue afat of,
(ST e FUENT &G [Local Customs], UHT Hiefall, HHAl
W[decree]mﬁf@ﬂ?r%ﬁ)lqﬁﬂwqﬁmﬁqﬁ
a7 3R A Radar ot

14. John Austin, The Province of Jurisprudence Determined (John Murray, Albe-
marle Street, London, 1832), for&# 3+gisT fafer &r * 'H‘IaT CaRT f&am arar 3meRr
[command of the sovereign] & &7 & aR¥a fFar| e & @R, fafer
T deat & I & (i) 3m82r [Command], (ii) &8 a7 wfaser [Sanction], 3 (iii)
FaeT [Duty]l T I8 ATFT & TG 3TAT T UTeled TATST & 7RI 9T HIT
g 3 T 31T T 3TAT HT ITeled AT |

15. Justice Katju, Ancient Indian Jurisprudence, available at: https://bhu.ac.in/
Images/files/JusticeKatjusLec.pd 20 (last visited sept. 26, 2025).
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fafer s ATl =TT 3R 30 QB H AleTehlehd] [Standardized]

Waﬂgﬁmwwﬁﬁwgﬁmﬁwwma AqT| STh

9 3T Hfedie s, Sy 1896 i FH-T Ifedrl wezeTdrcr

ﬁﬁ?ll%dgﬂuw{m@mmﬁmﬁmﬁ

g8d g 47| 20dT Tér H, mw&m@r FTIAdT shedd U,

mﬁﬁm%mm(ﬁﬁmemm)ﬁwﬂmaw
|

eI foh ycgetdre Trepfde A oX v o=t gorfd o 3R amefaen
e Fare a:smdm off, 3 TF 9T AT AT| TG AT AT
ﬁ:u‘g%@r?ﬁm m%mﬁﬁmﬁmwmﬁaxmw
T FHORAT & STeX [exclude] AT AUT| FeeTare 3 ¥aw AT &
SIIEAT H FY, TITAT, FTUROMAT 37fe FT 3reqTaT fham| saer
Ad o1 b grATiee AR e Eufaat ta efde@e gessfa
T AT o AT @ oeH 4T, ATRTET & ey ¥«
AT 3R FHATSARA & &7 & Fafad |

glelifeh, o9 oo gd 38 Cfagie gsafd va amAmas 3R
R aRFEAfEr @ A8 ST o v AT @1 ofew o &, a9
% SH FE AN § FHAS ord AET ¢ &¥ Y i vw Wfvaa
UfagTiaeh geaeffd gich &, 3R Ig ¢ # yeIfdld ArATe 3R
mw%mwwmam%@ﬁvwmﬁ
93T AV I8 a7 fF 39 fAfmeT #t Fad T guidcHs A
[descriptive science] s=1 f&ar it dcuifas & [theoretical
order] @1 ¥fS¢ & FH IUMEAT dTell AT Yegetarer faferaanst
aamsﬁﬁﬁmﬁasaﬂwummaﬂfﬁa:a:mwmwm
waﬁémﬂﬁmwmmﬁﬁﬁraﬁﬂﬁmla@fr
3R g AT o 37 SRS F1 3eTIA fhar| gczerare
o faftrRImes &l T dga Fhiot 3R s [narrow and dry] fasa
T Rar, o faeie 3R G aedednit ¥ se I
g7l 38 YR, 38 AR & vy & 7 g 3R G [Flesh
and blood] & afaa & feam|

gcgerdie H 3H QY &l Fl'm'lﬁl? faferemes [Sociological
Jurisprudence] ZaRT &I et T MRAA Fr 1, S dradt T 7
T FEcaqul TAURYRT e 1| Tt fafdemey {ftr saaeen
HI EJTT 3TeleNd [isolation] H =Tal Sfed THAISIR ATE Al
& oE0 & ®7 # &l ¢ F§ ARYT §9 F Yogatag W TH
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gar garfar ot Fifeh, ST T FW dgel & &1 3eeid fohdT 91307 §,
fafer & 3@ehT AfgTies 3R arATfoies gsa3id o foer S &
THST & o ThaTl 3T ISR, AATSS [SOET & Rfere
& GIIY Pl FHIT cATIh ST

%rmﬁmﬁ%@mé:q»—éw% éﬁrug?ﬁmw fafder «r
Tehol, SWIH T TEATTA Teho!', IEH! T3S T ‘GAs Fepel 37T
=y aﬁwar F S @A ¥ 98 & B Rurge [legislation]
W 3T IR T a7 IR ~armefer-[F T 19 [judge made
law] TR 3% SR AT| ARG & TS RIOAT F G
TH Fhol JUTYATET Fhol (Realist School) ATl TATdarér Fepel
¥ TEATFT F ¥ TF T F I3AR, AL [statutes], T IR
R 78 & afew g TEe § foraer ST raeher ARy @
§oIll & FIAT g1 F &1 AT AT TF grelifer hefl-well Ig gl aram
¢ 5 A or g & s= &, f9uml fJafr [Legislative law] 3i
sararefer-fAfia /A [Judge made Law], ¥ &, I”r fafer
=rarefe-AfAa (A & e F e & Aot @ areafas
fafr’ [Actual Law] AT Sefe fafer, G nfe saa wenfaa
fafr [Probable Law] &16 zr%miaﬁr ThoT o 3H YR A &
ATslsh Shfd [Normative Nature] &t Gt RE AHR R, 3K sad
38 R @ & "R 7

HATdAshdlg [Normativism]

HATeTehare, [Normativism] fafer & cgaear $r e 3mages fadwar
g1t A v A (A1 AR @ FAA) § S aR-ER g

16. Justice Katju, Ancient Indian Jurisprudence, available at: https://bhu.ac.in/
Images/files/JusticeKatjusLec.pd 23 (last visited sept. 26, 2025).

17. ARdrG [Normativism]: AlThale Fielsll el &1 96 fAcuid § St FefeT &r
mﬂaﬁ[norms]ﬁwwmémﬁmélsvﬁaum%W a?m?r
TE AL SaTdT % ‘AT ¥ [what is], STeF I8 SATdT § R ‘@T @ AMRT [what
ought to be]| RAT FlAUTeT & 37qeeg 21 A Fgl 71 ¢ & “Forelr off cafeda =
mmmw%ammﬁ%%m?uﬁam$wﬁﬁa
fRaT SWT” Tg TH AE [norm] § S Iy WUTRT FaT ¥ B J97 F oF
FAT TIMRT AT FAT AT FT AIfeU| Ig AEATGH STAER N dUle gl &, died
T e Ah gl AT e o 3ede 21 #1 GFdR & §U saa
3T ITORT Y AR a1 & Maneka Gandhi v. Union of India, AIR 1978
SC 597 # wrepfaeh =arg 3N 3T ufshar &1 3®*R; Francis Coralie Mullin v.
Union Territory of Delhi, AIR 1981 SC 746 & siasl &I 30=R; Olga Tellis
v. Bombay Municipal Corporation, AIR 1986 SC 180 # 3msiifaer & 31f8enR;
Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802 & AT aIi&AT
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gl & foIT §, 3R U IR @1 g & §ATCT el gl I8 Afy
v ARTT TS a1 nfE geu F ceidr &, 3R Ig 49y
forar fgu aTv @@ & a9 yafad 3carged afFadt [Productive
forces] @RI AT ST &l dfh AT & A, 3RAH Scdreed
asa%@aﬁaﬁwﬁwﬁa WFWWWW
H ma’rfaﬁraamqﬁafm [Reflected], 3iaatRe& [Formal]
3R WAT [Secured] ¥ 58 YR, ARAT s del Fr e
arel Al & Tk THeud [Set] § Acia Sl g1 g T & b
mﬂﬁmamﬁmw:ﬁr AT T dof ¥ §¢of W] &,
AP STHN Aaed Tg 8T & 5 GaTeT F gaew & 3feRar
AT qEYUT 7 3R 3R THST [rest and consolidation] 1
s 3afr 3l &, 3R aenfos werfa & 3afer andr &, 3k [_fe
el W AR #ar §118

gurdarieat S Herqd orc AT T gepfar dHr Fe=r FHST FM
Hﬂﬁ%lﬁ%ﬁwmﬁaﬁ%%ﬁﬁ—qﬁmmuudmal
discretion] T ortar T8 T ST e | 31301 & TIT, féq faarg
HfafAz#, 1955 & &g, Teh f@g H1 (Th AT H) shdel Teh Tooll
ﬁﬂ%ﬁ%lu@ﬁ%ﬁ?ﬁm%%mﬁaﬂéaﬁmﬁar
7 61 AU T & Fehar R U foq T v & HUE gl
ahdl &1 3T% 3TTal, T§ Faar fa-aleiieor ¢ & [fr agr g
S ST aEdd H ad ¢ 119 s A Hsll I ey # A8y
3md, 3T T off /I &1 3meAd 9 ureleT giar B

”_‘L

& 1Y S a1 3R, Vishakha v. State of Rajasthan, AIR 1997 SC 3011
# I W T 3cfigor O AfFd T ISR, Parmanand Katara v. Union
of India, AIR 1989 SC 2039 & Rffcdim TerIdar &1 3WHR 3R M.C. Mehta
v. Union of India, AIR 1987 SC 1086 # Yeuul Hed U3aRul T ifrhr| Hefl
—mﬁﬁﬁwwmmﬁxé:ﬁmmaﬁmﬁaaﬂﬁ%mm—%'m Faer
U GHT PATH A8 afed A AIRAT 3R TITAAT F ATH HeTd F T &
fasfad gam gl

18. Justice Katju, Ancient Indian Jurisprudence, available at: https://bhu.ac.in/
Images/files/JusticeKatjusLec.pd 23-24 (last visited sept. 26, 2025).

19. Oliver Wendell Holmes Jr., “The Path of the Law” 10 Harvard Law Review
457 (1897). Ig TCHIVT ATA-TXeie 0T § Fiteh Ig fafy &r shaer =a1fAs foofat
a% WAT T &ar § IR urd sfefagss, guraias SEag), dur wefE H
TIATTSF ATGLR RS T 3UET AT &1 TR Tl &, TRyen=, [T ik
STeNTE e ST APTRGT & JTeR0T H A Fd &, FF &7 T A
Fefl e a& o trg*%rl
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ArATSIe ATt ganT ATdshdr i AEdHR & fGar aram
?JT ToSe ¥ 4, mawaﬁsﬁemaﬁmwl Ig ArATTH
faTRwT3i gaRT waraneiiel # #ed fade [free discretion] &
RFOT ITT| 3egler THAT: TE AT forT 6 samameier @A &
mﬁwwaﬁaﬁgﬂwm%l 39 YR, ATHATIH Tafaemes
o fATer T TIEUT & TBcarhyuT & he I [AUTTeT [legislation] &
=armeier-AfET AR fjudge made law] & TUHGRT FX AT

3H YR, UF HEl ECCHIUT F Y& IRy, WA AAMET Siee
& Tel ¥ 3R I Tg FW Sood AT AT ¥ B ycTeTardy
RAftereT 3 Jufaw, I A9 AfFT (I W sga IR =
Afefaes fRfterer & fuda, e IRaReE, I R-A=T
AT fer w AR o) grenfe, aenfes [fteres & sarr &
dunfaes Al [statutory law] # &3 3R & Siee ~rATehAT SarT
IRT ST o, 3R Tei a% & dunfae R & carear e
GART HATST sl Sl &l G el & clieh & el g5t Al 34
card W%@Wﬁ%ﬁW%m&m%éﬁ
ﬁéﬂﬁa%ﬁﬁwﬁ%rﬁﬁaﬁﬁﬁ%ﬁa%m%l
SIdTh YcI&Tdie & dad, Ush IIATeel shdd Ush HShd Uolc
g 3R AT ga=T 39 FF FET § (g TR 1 F9 8),
ATATToI ATET Ueh #ArR—meer &Y U afshd AT e 3k
T8 dF % AT e & T SeieEd AiFadt ¥ e #ar ¥l

3H YR, Ao AfmET o T Ycgerdrg [Classical
Positivism] # Tsh Hgeaqul Iy &I g3 fahar 3R =aride faoia
Y off R &7 ol AT| eTeliteh, TATSS AT off &3 arst
¥ I%d ¢ 3R 3yl @A i dlefe smaraesant @ dase
T 3 ITAY T IRARER, ~ararehe A fRdeede e
ATFTAT YSTd AT HS FATIATHT T & AT HIAT & T
YR & Farareher &, qateen 3K 3w, Sefte 3R aw,
a3 | 00 & Tl uRd AR B 4 el
gierar T FHEIIIT HT Uh HAET FATU A &

I A, 3Mefoen gReHr faftrmes T eY Hhe A IR T@T
¥ oEe AR A 3w e et 3R feuiat @ aemr
ARESEICIES ﬂwmm%%mq‘f\mﬁﬁﬁem
Wﬁaﬁ%ﬁ?ﬂ@rawqdlaﬁamdeuw%ﬁT
f&x [stagnant] 93T &1 Fecaqol TEEaT3t & gATeneT el ofY
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3YTSH SET ¢ | 0 H 3Yfeieh gor & faftremes & v o [fewia
3TETH gl

VI. fasad: gl e 3t smyfas afvesdt faftremes
[Conclusion: Ancient Indian and Modern Western
Jurisprudence]

A FH e E AT A cgawar i Aeae [Feudal

versus Industrial Society: Differences in Legal Systems]

e SR faferemre 3 3myfeien faferemes & Fereye faRIwansit
HT ¢l F 1, m%%%maﬁﬂﬁqﬁumd%‘{mﬁ
¥ Ui TR R 3-THT [Semi-feudal] 3R @Y
[Feudal] &S & Feferd uT, Siefe 3myfae fafeme sieanfas
W@rﬂaﬁm%lwmmmmﬁwaﬁrm
¢ o 3curesh deheiteh R [primitive] TR off 3R Ie1a
qﬁa‘c‘lﬂam%ﬂmmlsﬁw o (9RA #) 31 =sT (I A)
ﬁ%%@ﬂﬁ&’lﬁﬁ%%@ﬂtﬂﬂ%dw oAT| ScuTeeT dY
Ig AR TR a 8T Jeall| 3cUesh dehaiih TR (qRTe) get
% PR, 3cUTE FF T, 3R SATAT 3cIeH daelis & dgad FT
SANT@H FTET 31T AT FhdT AT 39 3T F T 3R TAET 37HB 8F
ST, & o7 8@ AT S| e HHA FATST # 3 Tk wfea
am@aafra’lmm(é@ AT & SR @{H & B,
Tt & W T BH, R 3T AT F @O S wEe, 3R
38 d1G, 311g), 3cUce d*d@lﬁﬁ%ﬂﬁﬂﬁ%ﬁ%%ﬂ
WﬁWWWIWWdeWHLQW
cFITClﬁEFWFI?rQITGITi?»I‘F@?HI?ﬁE'\T:HQTCRE[supplement] 7|

g8 ool Audid et qarsr & 3feeRar O myfas
mﬂaﬁrwﬁmﬁlaﬁsﬂmaﬂaﬂﬁmmaﬁr
RAVT ¥ Ifr FE 3R TR WA @ FS I A8 §
aéammﬁaﬁwasw)wmmmw
geold ®d &1 3¢ & faT, 1903 & A & nfaser 3R
1957ﬁqgﬁrasﬁﬂm$rqa%wwﬁraﬂﬁmfrw
T ¥ B gET &, HeIST o ahdel gal T #MeT 7 33T & ( Gl
Wm@m%ﬁ’uﬁwww@f:mud I gU), qu»qw
aeaT & an%fr 3afker & wdwr fFar ¥ Seweie &H GoT uga
37T 4T, oIfeheT 3TaT 3ARE Bl
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38 YR, §H ¢@d & [ Sidfh AA aT deh FHATST 3UaTehd
Wmﬁ?mwﬁmwsﬂ?mﬁﬁwm
zﬁ(ﬁ%ﬂﬁﬁ%ﬁ%iﬁvwﬁmaﬁrmm

YR & AIHTSTR e AE forT| 3mefeieh TaATST J-Iola-ld ICHEGI
3mefass 3T $r Spiferrar EEAT] K3 $H HROT ST TRRar
Y T F Sea@a gl 3cTee T dehelihl #T HIAR SeeiohT
(AT dATfoteh 3TTISehRT 3R TSl o HROT), 3MEfeAeh 3T AR
grfoies geut & 3 safav, ﬁﬁa’rﬁmqﬁaﬁamw%l
Safeh ATAEAT TATST 3cdTGed dcha-llchl ¥ TEoT | meRa
eI FATS TEMAR 37 deolel 3N FURS 9T MR g

SHET 6 S gge &1 @er I B, Iyl wH A iy @ ey
aid AuR¥er garr a5 a5 fofer Tlegislation] ¥ femg= &t
Wﬁré‘rﬁ'@r%ﬁ: I e Ry gag & gwfos geur &
awqﬁaéam%l”agwmfaﬁra:ﬁwﬁqﬂa%
ST 37T @ g Herd 3R 3rareteh |quddé€%mﬂﬁ?ﬂ:ﬁra%?r
efR-ehY FafAa g3 i e e aars ¥ gcda
Y@ dehelldT Yo TS deet # gRade ot ¥, I8 o
Y At i AT s &, S del aRuRE e & Areaw
T GHa A8l g Fhdrl safay, ﬁﬁrmmﬁrﬁf@rw
T Agcaqul Al &7 I-T &

grelifeh, Star for arASies faf9dansil garT Sdr™r =, derfde
fYr [statutory law] & & Hfaar of S & wify &
FRUT T @ 67 afa F a1y 31k dorfas RfY gdar &

20. fauTgeT [legislation] 3myfaish faftr caaer 1 yrufA+ Wd & FfH Ig Aetaey
TSR URASST H TGI8 TaTeT @t &1 $ RFAvar 98 § % a8 dosrar
THIT W ] gl FTATToIeh Hatll 7 HHerdel IRade off Tehl g, Safeh =il
i 3R gueTe R FHE REE F 3c0e gld §I9RAT T 7 3T §
S fReg ISR (HMereT) A, 2005 o forg TYFd IRAR & Fgeridahr
wﬁﬁﬁaﬁﬁ%waﬁwwﬁvmsﬁw AT 1 3fURR
AR, zoosﬁmmﬁmmwmwmmww
e, mqammmmﬁmmm|
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dTe Ao 81 @ grar Y| 3@ T oo gRTEIfaAy & s 3iaver
IR F T ~grareher-AfHET Al @ sravgear o2

amyfas Rftere: yogetam, wwfas Rt st ypfaw R
&1 a'q’la?r [Modern Jurisprudence: Combination of Posmwsm
Sociological Jurisprudence and Natural Law]

5afIT, §A &g Feohd & b MYl i faftremes, 2?2 geg

T § TeIeTa) ¥ FiRF 9% AEad: AT w SR wxar ¥ I<=ho-d
37 gRfRufEt & o9 o [ 3IITEI & [legal vacuum] 7
ST IS IETHRT ATHATTSTHR WQWT [compelling social need]
3ot I, dr faf® & qee& [supplement] et & foT AATIS
ﬁﬁ%m%ﬁaﬁwmaﬂuﬁmmﬁﬁmmm
g 3TP 3T, agaaﬁa:aﬁm%%ﬁwmsﬁ
I IYANT LT &, ST TThiceh =1 ¥ oA (9 F15 dufe
[GREICIRI]

$H YR, STaleh Teilel AR faferemes 1 fafRemes & Wideiass
Thol O HeTed gl S T g, e fAftRmeT gogerdr,
TSI AT 3k Sehfcien fafer F TH TS

21. graTfore fafaans, & 59 a1d W a0 e fr dunfae fafr Tdfaw [static] gt &
et @aTer aifasiier [dynamic] &1 9138 o Fer fr AfTr & “aranfae aif@afdr
[social engineering] &T AT glAT AIRT ST deoldl ATATIOR AT &
3eEq fashfld g1l AR "est #, @faure &1 3rfeoe 141 Hafed SArrey &t
fafer SN et Y ATFT &aT &1 Vishakha v. State of Rajasthan, AIR 1997 SC
3011 #, FIFTd W A 3cfsd & vy w5 ARt F 7 g W Fafea
Wﬁﬁﬁﬁﬁ&mrmﬁwﬁaﬁﬁﬁHWWZOBW
YR &1 SET l;ITrh‘IT Kesavananda Bharti v. State of Kerala, AIR 1973 SC
1461 & “Ho WG [basic structure] T f¥euid =a1f¥s Foiel &7 30T Bl
Olga Tellis v. Bombay Municipal Corporat/on AIR 1986 SC 180 & 3meNfaer
& ISR FT Heqeoe 21 F HET A ATl A delfeieh Reddr @ a7l
=T TPR =arTeie-AET R [judge-made Iaw] iAo 3maegshansit 3k
deheliehl SR & & fafer s FHeTelle S0 T@A &1 Ageaqol Aee gl

22.Wmﬁmmﬁmmwmgagwﬁawﬁ
ﬁmﬁ?mﬁaﬁaaﬂwmmmﬂm mﬁ%maﬂwﬁ%
Raie-F g I & AU HEr o tH el feuid W R 7 waw
AT FeE ORURIHT 1 AaeRE THeaT HdT & I8 ATId: TcIaTardr
[positivist] & FiifF IF AT FA-—oRT e AR, 57 F—R
3meRa ¥ 3R 36T T wAfAS A AT L
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NOTES ON CONTRIBUTORS

e Dr. Jaya Sukul is a clinical psychologist, researcher, and media contributor
with academic training from Lady Shri Ram College, Ambedkar University,
and the All India Institute of Medical Sciences (AIIMS), New Delhi. She has
served as Head of Clinical Psychology at Marengo Asia Hospitals and is the
founder of Headspace Healing and Pro Garten, India’s first clinical career
counselling initiative. Now based in Canada, Dr. Sukul continues her research
and supervision work with a focus on mood and anxiety disorders,
psychosomatic health, and multicultural well-being. Widely recognized for her
public education efforts, she contributes expert commentary to leading media
outlets and bridges academic psychology with public mental health discourse.

e  Ambika Gupta is a PhD candidate in Sociology at the University of Bristol,
funded by the ESRC SWDTP studentship. She holds an MA in Applied
Psychology from the Tata Institute of Social Sciences and a BA in Journalism,
Psychology, and English from Christ University, Bangalore. Her research and
clinical work focus on mental health, emotional well-being, relational dynamics,
and the integration of psychological research into public practice.

e  Dr. Souvik Dhar is an Assistant Professor at Department of Law, Brainware
University, West Bengal, having diverse academic experience of more than 8
years. His scholarly contributions comprise numerous articles in reputable
journals (including Scopus and WoS indexed journals) and edited books
covering diverse legal issues. He has a total of over 50 publications which
includes more than 15 books. His area of interest includes Health Law, Criminal
Law, Corporate Law, and Human Rights Law.

e  Sushil Dhakal is an Assistant Professor at Department of Law, Brainware
University, West Bengal. He is having specialization in Comparative
Constitutional Law, International Law, International Relations, and
Administrative Law. His academic work focuses on critically examining legal
institutions, global governance, and the evolving dynamics between states and
citizens. He is committed to teaching, research, and fostering interdisciplinary
understanding within the broader field of public law.

e  Justice Dinesh Pathak is an Administrative Judge at Allahabad High Court.
He was elevated as a permanent judge on 26th March, 2021. Justice Pathak
has a law degree and has been practicing at the Allahabad High Court for
over 23 years, specialising in civil and revenue matters.

e  Abhijay Sukul is a student pursuing BA.LL.B (Hons.) from Dr Ram Manohar
Lohiya National Law University since 2021.



158

Kamkus Law Journal [Vol.: 8

Dr. Vikesh Ram Tripathi serves as Assistant Professor (Senior Scale) at the
Faculty of Law, University of Delhi. He earned his Ph.D. from Banaras Hindu
University and began his academic career at Hidayatullah National Law
University in 2017 before joining Delhi University in 2018. With over six years
of teaching experience, he has handled diverse academic and administrative
responsibilities and developed expertise across Intellectual Property Rights,
Cyber Law, International Law, Constitutional Law, Jurisprudence, and Criminal
Law. Dr. Tripathi has supervised several research projects, including an ongoing
Ph.D. thesis on Indian federalism. A prolific writer, he has published extensively
in reputed national and international journals and serves as Editor of the
Indian Journal of Socio Legal Studies. He regulatly presents at major academic
platforms, including IPIRA Singapore and ASIL Indonesia, and has a deep
research interest in integrating ancient Indian legal values into contemporary

legal frameworks.

Mr Gaurav Tripathi is a Ph.D. scholar at the Faculty of Law, University of
Delhi. He holds a B.A. from DDUGU, an LL.B. (Hons.) from Banaras Hindu
University Varanasi, and an LL.M. in Cyber Law & Cyber-Crime Investigation
from NFSU Gandhinagar. A recipient of the UGC Junior Research Fellowship,
he has published research in reputed journals and presented papers at national
and international conferences. His academic interests span Bharatiya and Western
jurisprudence, cyber and technology law, and Indian knowledge systems. He
is committed to advancing evidence-based scholarship rooted in Bharatiya
Gyan Parampara and contributing to India’s preparedness for the emerging

digi-tech legal ecosystem.

Awadhesh Chaturvedi is a PhD Candidate at the Faculty of Law, University
of Delhi. He has completed his LL.B. from the Campus Law Centre,
University of Delhi, and his LL.M. from the Indian Law Institute, New Delhi,
in Criminal Law. He has also been the student Editor of ILI Law Review
Journal. He has also presented papers at various national and International
conferences. His primary areas of research include Criminal Law, Juvenile
Justice, Constitutional Law, Cyber Law, Environmental Law, and International

Law.

Hritwik Ravi is a Research Scholar at the Indian Law Institute with a strong
focus on criminal law and contemporary legal issues. His research covers
national security, election laws, juvenile justice, POCSO, and the Indian
Knowledge System, with several publications and conference presentations

contributing to academic discourse.
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Saneh Kumari is a Research Scholar at the Indian Law Institute (ILI), is a
Gold Medallist in LI.M. Her research portfolio critically examines core areas
including national security, juvenile justice, and contemporary issues in criminal
law.

Justice Markandey Katju is a former Indian Supreme Court judge, known
for his erudition, outspoken views, and landmark judgments, having also served
as Chief Justice of the Delhi and Madras High Courts and Chairman of the
Press Council of India, belonging to a distinguished legal family with roots in

Allahabad.

Justice V. Ramasubramanian is a distinguished former Supreme Court
Judge of India, currently serving as the Chairperson of the National Human
Rights Commission (NHRC), known for his extensive legal career starting at
the Madras High Court, rising through the Telangana and Himachal Pradesh
High Courts, and his significant contributions to landmark judgments, including

rulings on crypto currency and digital privacy.
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NOTES ON EDITORIAL COMMITTEE

Mr. Kusumakar Sukul is the President of Bhagirath Sewa Sansthan and the
President of the Kamkus College of Law. He is a proud alumnus of Lucknow
University, a champion of Social Welfare and an epitome of academic
excellence. He is the author and publisher of over 80 books, devoted his life in
the perusal of eradicating drug addiction and provision of quality education to
the marginalised sects of the population. He has also made the country proud
with a distinguished service of 40 years as a scientist with the Defence Research
and Development Organisation (DRDO) while working on innumerable
classified projects.

Prof. (Dr.) Anurag Deep has been in the teaching profession since 2001. He
joined the Indian Law Institute, New Delhi as Associate Professor in 2012 and
is currently serving as Professor since 2017. He completed his legal education
from BHU, Varanasi with merit scholarships. He earned his PhD from Deen
Dayal Upadhyay Gorakhpur University, Gorakhpur on the theme “Laws
regarding Terrorism and Violation of Human Rights (with special Reference
to Cyber Terrorism)”. He initiated “case-based method” of teaching in
Gorakhpur University by providing cases of the Supreme Court in Hindi
medium for non-English medium students of rural area. He has over fifty
publications in English and Hindi including the Journal of Indian Law Institute,
Annual Survey of Indian Law, ISIL Year Book, Yojana, and Pratiyogita Darparn,
LexisNexis, Cambridge, Bloomsbury etc. He has written pre-publication book
reviews for Oxford University Press. He actively participates in free legal aid to
needy people. He has authored two books (both from the Indian Law Institute);
Law of Sedition in India and Freedom of Expression (Co-authored-2018)
and Bail: Law and Practice in India (Jointly edited-2019). He was invited by the
Criminal Law Reforms Committee constituted by the Government of India
(2020) to contribute to the reform process. His book on Sedition was quoted
widely by the Law Commission of India. His research works are recognised as
resource material by Max Planck Institute, Germany. His latest publications are
from Cambridge University Press (2020), Bloomsbury (2020), and Sage (2021-
22). He is currently serving the University of Delhi as Professor.

Dr. Nivedita carned her law degree from Dr. Ram Manohar Lohiya National
Law University Lucknow, LL.M. from the National Law School of India
University Bengaluru, and Ph.D. from the Indian Law Institute, New Delhi.
She also holds one-year post-graduate diploma in Urban Environmental
Management and Law from the National Law University Delhi and WWF-
India and in International Environment Law from The Indian Society of
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International Law, New Delhi. She has qualified UGC National Eligibility Test
(NET) twice and was awarded with Junior Research Fellowship (JRF) and later
Senior Research fellowship (SRF). She has several national and international
publications to her credit in the area of Environmental Laws. She was shortlisted
to participate in the United States Embassy’s “Environmental Diplomacy
Simulation” exercise. She also received the “Best Paper Award” at an international
conference hosted by the Symbiosis Law School of Pune and the Shastri Indo-
Canadian Institute. She recently presented her research at the University of
Lisbon, Portugal, University of London and Birmingham City University,
Birmingham, UK.

e Vijay K. Tyagi is a Ph.D. Candidate at the Faculty of Law, University of
Delhi. He has completed his LL.M. from the Indian Law Institute, New Delhi
with a Gold Medal for scoring highest grade in the Batch of 2019-20. He has
worked as a TRIP Fellow at the OP Jindal Global University, Sonipat and a
visiting faculty at the Bharati Vidyapeeth, New Delhi. He has also worked as a
LAMP Fellow at the PRS Legislative Research for the year 2018-19. Vijay is the
Executive Editor of the Kamkus Law Journal and has been the Student Editor
of the ILI Law Review Journal. He has published articles and notes in reputed
journals. Vijay has also presented papers in various National and International
Conferences. His primary areas of research include Comparative Constitutional
Law, Election Law, Legislative Drafting, and Administrative Law.

e Amit Raj Agrawal is a distinguished legal scholar and academician with expertise
in criminal law. A UGC-JRF/NET-qualified professional and a gold medallist,
he holds LL.B and LL.M degrees with distinction from the Indian Law Institute,
New Delhi. Currently serving as a faculty member at the Law Centre-I, Faculty
of Law, University of Delhi, he has also held academic positions at institutions
like G.D. Goenka University, Amity Law School, and DME Law School.
Additionally, he has contributed as a legal advisor and researcher at the Forum
for Democracy, New Delhi. His research focuses on constitutional law, with a
notable publication, Religious Freedom in Secular Democracy of India: A
Constitutional Perspective, along with multiple contributions to reputed law
journals such as JILI, ILI Law Review, and the Journal of Law Teachers of
India.

e Dr. Ambuj Sharma is the Principal at the Kamkus College of Law.
e Tabassum Baig is an Assistant Professor at the Kamkus College of Law.
e Neetu Mankotia is an Assistant Professor at the Kamkus College of Law.

e Prakhar Dwivedi is an Assistant Professor at the Kamkus College of Law:
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e Aakshi Goel is an Assistant Professor at the Kamkus College of Law.

e Awadhesh Chaturvedi - a Research scholar at Faculty of Law, University of
Delhi.

e Hritwik Ravi - a Research Scholar at Indian Law Institute.
e Saneh Kumari - a Research Scholar at Indian Law Institute.

e DPriyal is a Research Scholar at Jammu University with a strong focus on
constitutional law and contemporary legal issues. She has also presented papers

at various national and international conferences.

¢ Deepu Kumar is a PhD Candidate at the Faculty of Law, University of Delhi.
He has completed his LL.B. from the Law Centre-11, University of Delhi, and
his LL.M. from the Faculty of Law, University of Delhi. He has also presented
papers at various national and international conferences. His primary areas of
research include ADR, Criminal Law, Constitutional Law, Cyber Law, and

International Law:.
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